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Out-of-town bankers, visiting New York, are cor- 
dially invited tocall upon us. 


Financial. The government's gold reserve 
which recently fell below the 1oo-mil- 
lion mark and evinced an increasing 
downward tendency, has been made 
good by the patriotic action of the 
bankers, who have paid in over a quar- 
ter of a million of gold, and taken in 
exchange the government’s promises. 
This action has been supplemented by 
the work of a committee of the foreign 
banking houses in the perfection of a 
plan by which goid exports will not be 
necessary for two or three montns, or 
possibly until after election. 

This action of the bankers would in- 
dicate that in their judgment, which is 
generally sound on matters of finance, 
little is to be feared from the wave of 
silver sentimentalism that has spread 
over the country as a result of the tur- 
bulent gatherings at Chicago and St. 
Louis. The political campaign will be 
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one of reason against sophistry, and 
while work of an educational character 
will be necesssary to show the fallacy of 
the propositions of the silverites, the 
result of the election is hardly a matter 
of doubt. Indeed the talk of some of 
the leaders of the new movement is of 
such irrational character as to raise 
doubts concerning their sanity, and 
suggest the inquiry whether application 
to the courts at their place of residence 
for the appointment of a committee de 
lunatico inguirendo would not be a wise 
proceeding. 


Are indorsements QOne of the questions 
“for deposit” re- . 

strictive? which has of late come 
into prominence as a result of the 
adoption of resolutions by the clearing 
houses of the country excluding paper 
bearing restrictive indorsements from 
the clearings, unless guaranteed, is 
whether an indorsement ‘‘for deposit” 
is a restrictive indorsement, which must 
be discriminated against by banks of 
payment, unless guaranteed, equally 
with the forms ‘‘for collection” and 
“for account,” which are universally 
recognized as being mere agent-creat- 
ing indorsements that must be pro- 
tected against. The indorsement “for 
deposit” is a time-honored form which 
many bankers argue should not be 
classed as restrictive or dispensed with, 
but the question being in doubt, the 
New York Clearing House, to be on 
the safe side, has recommended its dis- 
use. 

We have undertaken a legal inquiry 
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as to the effect of an indorsement “ior 
deposit,” with a view to determining 
whether it should be regarded as a 
title-conveying form, similar to an in- 
dorsement in blank or full, or whether 
it is merely an agent-creating indorse- 
ment, and hence restrictive. The re- 
sult of this inquiry, with an examina- 
tion and analysis of the cases, is given 
in an article upon the subject published 
elsewhere in this number, and the con- 
clusion reached is that the indorsement 
‘for deposit” must be regarded as 
restrictive. 

We notice that Mr. S. G. Nelson, in 
his very interesting address upon the 
subject of ‘‘Restrictive Indorsements’”’ 
delivered at the convention of New York 
bankers, says of the indorsement ‘‘for 
deposit’”—‘'‘It is restrictive only in the 
sense of indicating that it is indorsed 
merely for the purpose of being 
deposited in a bank. Now, itis a fa- 
miliar rule to all of us that when paper 
is deposited in a bank in the ordinary 
way, the bank becomes the owner of, or 
vested with the title to the paper. 

When a person, therefore, indicates 
by his indorsement that he makes it 
‘for deposit’ in his bank, it seems clear 
that he does not betray an intention not 
to pass title to the paper, but quite the 
contrary.” 

With this we cannot agree, While 
the title to the money deposited passes 
to the bank at the time of deposit, we 
do not think there is any such intention 
or understanding as stated between 
bank and depositor, that the title to 
paper likewise vests immediately in the 
bank, in the absence of a special agree- 
ment to that effect, or a course of deal- 
ing equivalent thereto. If it did, what 
would be the result? The bank, having 
title to all the paper deposited, (and 
over ninety per cent. of total deposits 
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are paper) would become at once debtor 
to the depositor, and being debtor, 
would be under obligation to at once 
pay checks against every cent of it in 
advance of its collection, or refusing, be 
subject to damages. Such a construc- 
tion of the transaction no bank would 
agree to or acquiesce in, Inour article 
we discuss this point quite fully, and 
show thatthe legal presumption, in the 
absence of proof to the contrary, is that 
upon a deposit of paper with a bank,the 
bank becomes bailee or agent of the 
depositor for collection, and does not 
become debtor until the money is col- 


‘lected, 


In the March Journal 
we published = an 
article setting forth the cases wherein 
banks had refused to honor checks of 
customers by reason of mistake as to 
the account, and showing the damages 
that sympathetic juries had awarded as 
balm for the injured feelings and credit 
of the wronged customers. In the 
present Journal we have a further case 
where a jury stood ready to and did 
award $2,000 damages against a bank 
in Kentucky for refusal to honor a 
$1,000 check of its customer, and was 
sustained in such award by the decision 
of the judge of the lower court, but 
whose verdict has been set aside by the 
Court of Appeals of that state on the 
ground that the facts justified the bank 
in its refusal to pay. 

The justification of the bank is based 
on its legal right of lien and set-off. The 
bank held the customer’s past due note 
for $5,000 at the time the check was 
presented, while his deposit was far 
less than that amount, although more 
than sufficient to meet the $1,000 check 
which had been drawn. At the time the 
check was presented the bank had made 


The right to refuse 
payment of acheck. 
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no specific appropriation of the deposit 
to the note—it just held the note—and 
the lower court proceeded on _ the 
theory that, while the bank had a lien 
and right of set-off, by omitting to 
charge up the note, it waived this right 
and therefore was not justified in re- 
fusing payment of the check. The 
Court of Appeals of Kentucky brush 
aside all such hairsplitting distinctions, 
and hold that the existence of the 
right is sufficient to justify the refusal. 
We recall that in the past, inquiries 
have been made by bankers upon this 
very point—whether when they hold 
the past due note of a customer, their 
right will be lost if they do notcharge 
it up, and the funds chance to be at- 
tached, or other claim upon them made 
before the actual application of the 
deposit. This decision is very specific 
that the actual charging up is not 
necessary to the maintenance of the 


banker’s right. 


Bank Accounts 
with Postmas- 
ters. 


Questions sometimes 
arise in the ordinary 
relation of bank and depositor concern- 
ing the right of the bank to assert and 
exercise its ordinary right of lien and 
set-off against customer’s account for 
his indebtedness, where it has knowl- 
edge or notice that the money is a trust 
fund, not belonging to the customer; 
also concerning its safety in paying his 
checks upon such a fund, where the 
bank has knowledge that the checks 
are given for the private debts of the 
customer. In the January Journal will 
be found some interesting decisions 
upon these questions, 

In this connection 
the United States 
in North Carolina may be _ re- 
ferred to, showing an answer to these 
questions where the customer 1s not an 


the decision by 
Circuit Court 
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ordinary depositor, but one of the post- 
masters of the United States. In many 
places there are no national banks 
which are designated depositories of 
the government, and in such cases the 
law is that where there is no designated 
depository in the coufity where a post- 
office is situated, the postmaster may at 
his own risk, and in his official capacity 
make deposits in a national bank in his 
town or city. But asto these deposits 
the decision shows the bank is bound to 
know the law under which they are 
made, and not only is it unable to as- 
sert a right of lien or set-off for the 
postmaster’s indebtedness to it, but it 
cannot charge up the postmaster’s 
checks paid by it, where drawn for his 
private purposes, and not to satisfy re- 
quirements of the public service. The 
relation is not the ordinary one existing 
between bank and depositor, of debtor 
and creditor, but the bank is a bailee 
of the deposits for the government, 
Even the bank’s right to mingle the de- 
posit with its own funds and loan out to 
borrowers, is questioned. 

All national banks which carry the 
accounts of postmasters should read 
this decision carefully. It affords a 
very instructive review of the law gov- 
erning postmaster’s deposits, and may 
open the eyes of some to things not be- 
fore known, 


Effect of check Merchants as 


well as 
“in full.” 


bankers will be inter- 
ested in the recent decision of the su- 
preme court of Illinois which makes 
clear the law as to the effect of the ac- 
ceptance of a check stated to be “‘in full 
of all demands,” and the binding effect 
of a receipt ‘‘in full” given by a credit- 
or upon part payment of his demand. 
Many such cases arise in commercial 
practice, and there is much confusion of 
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thought as to the law of the subject. 

The propositions decided are that 
where a debtor sends his creditor a 
check “in full of all demands to date,” 
the acceptance of the check by the cred- 
itor is equivalent to taking the money 
and signing a receipt “in full.” The 
creditor cannot accept the check as part 
payment, and if he does not want to 
give a receipt in full, he must reject the 
check when offered. If he accepts the 
check, he gives a receipt in full. 

But a receipt “fin full,” upon receipt 
of part payment, is not always a bar to 
the recovery of the balance by a cred- 
itor. This will depend upon the nature 
of the demand. In many _ instances, 
where a creditor agrees, upon receiving 
part of a debt, to throw off the balance, 
and gives a receipt ‘‘in full,” with the 
intention of closing the matter, the re- 
ceipt will be found not binding upon 
him, in case he chooses to sue for the 
balance. Thecriterion is whether the 
amount of the demand is fixed and un- 
disputed. If so, the giving of a receipt 
*4in full” upon payment of part, con- 
states no bar to recovery of the bal- 
ance. The theory of law is that there 
if no consideration to support the agree- 
ment to ‘‘throw-off” part; hence it is 
not binding on thecreditor. His inten- 
tion so to do, has no influence in the 
result. But where the amount of the 
demand is in dispute, and unliquidated, 
the receipt ‘‘in full” given upon a stipu- 
lated payment, is a final settlement and 
bar to the creditor’s obtaining further 
payment. 


Action against 
national bank for 
usury penalty. 


The provisions of sec- 
tions 5197 and 5198 of 
the United States Revised Statutes, pre- 
scribing the rate of interest for national 
banks, and providing the penalties for 
usury, are familiar to all national bank— 


ers. Section 5198 provides for a for- 
feiture of the entire interest, where 
usury has been. charged or contracted 
for, but not paid; and where the great- 
er rate of interest has been actually paid 
to a national bank, the statute gives the 
right of action to recover double the in- 
terest to the “‘person to whom it has been 
paid or his legal representatives.” 


THE BANKING LAW JOURNAL. 


Among the questions which have arisen 
under this section is, who is a “‘legal 
representative,” vested with the pre- 
scribed right of action? 

Upon this point we publish this num- 
ber a decision of the supreme court of 
Pennsylvania declaring that an assignee 
for the benefit of creditors is not a 
‘‘legal representative ” in Pennsylvania; 
hence not entitled to maintain a pen- 
alty action against a national bank for 
usury paid by his assignor, The view is 
put forth that the right of action is rather 
in the nature of a personal privilege con- 
ferred by statute upon the borrower, 
than an asset which can be enforced by 
his creditors, and that the creditors of 
the borrower could not compel him to 
bring an action to enforce it. The 
court intimates that its previous decis- 
ion in Bank v. Overholt, 96 Pa. St. 327, 
wherein it was held that the right of ac- 
tion passed to an assignee in bankrupt- 
cy, may have to be reconsidered in view 
of the more modern trend of opinion in 
the federal courts. 

The decision, however, is not placed 
on the ground that the right of action 
does not pass to creditors but on the 
strict ground that an assignee for cred- 
itors is not a legal representative accor- 
ding to the Pennsylvania law. To show 
how the laws in the several states differ 
it is only necessary to open volume 4, at 
page 182 of the BANKING Law JOURNAL 
wherein will be found the decision of 
the court of appeals of Kentucky, that 
the term ‘‘legal representative” used in 
the statute ‘‘comprehends an assignee 
under a deed of trust for benefit of cred- 
itors.”” 

If any of our readers are interested in 
the precise point,the following decisions 
may prove useful. 

An assignee in bankruptcy of the bor- 
rower is his legal representative, and 
entitled to maintain the suit. (Wright 
v. First Nat. Bank, 8 Biss. 243; Crock- 
er v. First Nat. Bank, 3 Am. Law T. 
Rep. [N. S.] 359.) Also the receiver of 
an insolvent corporation (Barbour v. 
Nat. Exch. Bk., 12 N. E. s—Ohio.) But 
a judgment creditor cannot ‘‘as he is 
in no sense the debtor’s legal represent- 
ative.” (Barrett v. Nat. B’k,85 Tenn 426.) 
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INDORSEMENTS 


An indorsement in blank or in full in- 
dicates a transfer of title tothe paper 
indorsed to the indorsee; anindorsement 
“for collection,” on the other hand, 
does not indicate a transfer of title, but 
that the indorsee is a mere agent to col- 
lect for the indorser, who retains owner- 
ship. An owner who collects paper is 
responsible for its genuineness, but an 
agent is not.* Hence resolutions have 
been passed by the clearing houses of 
the country excluding paper indorsed 
‘‘for collection” or bearing other re- 

’ strictive indorsements from the clearings 
unless guaranteed by the agent. + 

The question has arisen, is an indorse- 
ment ‘‘ for deposit’ to be classed with 
the restrictive indorsements, as indicat- 
ing that the bank of deposit is a mere 
agent to collect the paper, with author- 
ity to deposit the proceeds when 
collected, or is it to be regarded as 
an unrestrictive indorsement of the 
same title-conveying purport as an in- 
dorsement in blank or in full? If it 
creates only an agency, the bank of de- 
posit is not responsible for genuineness; 
if it purports to transfer title, such bank 
becomes responsible. The New York 
Clearing House have decided to proceed 
on the assumption that it is restrictive, 
and have recommended its disuse, 
eyually with other agent-creating 
forms.{ 


*BANKING LAW JOURNAL of February, 18096. p. 75. 


+See article on “Restrictive Indorsements” in 
BANKING LAW JOURNAL for June, 1896, for details of 
these resolutions. 

+ The New York Clearing House Committee issued 
the following circular letter to the members of the 
association early in July: 

“NEW YORK CLEARING HOUSE, July 8, 1896. 

“Dear Sir: In answer to questions from many 
sources as to what indorsements are considered un- 


“FOR DEPOSIT.” 


“FOR DEPOSIT.” 


WHAT IS THE LEGAL EFFECT OF AN 
DORSEMENT ‘‘FOR DEPOSIT?” 


{N- 


The purpose of this article is to inquire 
as to the legal effect and purport of an 
indorsement ‘ for deposit ’"—whether it 
is a title-conveying form of indorse- 
ment, or a restrictive, agency-creating 
form? The inquiry must, of necessity, 
be directed to what the words of the in- 
dorsement, in and of themselves, im- 
port. An indorsement in blank or in 
full, standing alone, indicates a transfer 
of title and third parties may rely on its 
having this import, even though as be- 
tween depositor and bank such indorse- 
ment may be controlled by facts show— 
ing that no title passed. So in the case 
of an indorsement “for deposit,” be- 
tween the immediate parties, bank and 
depositor, the question of title may de- 
pend, not so much on the words of the 
indorsement, as on the special agree- 
ment or facts connected with the trans- 
action of deposit. But third parties, 
i. e., the transferee of the bank of de- 


der the clearing house resolution of June 4, 1896, to be 
restrictive or qualified, the clearing house committee 
has to say that, while in its opinion the following 
forms may not fall within the class of indorsements 
which is within the purview of the clearing house 
resolution, namely, 
“Por deposit, and 
“*For deposit to the credit of,’ 
they are to a certain extent considered restrictive 
when followed by other indorsers, and, inasmuch as 
the clearing houses of several other cities have de- 
cided not to accept the indorsements “For deposit,”or 
“For deposit to the credit of,” and decline to pay any 
item with other than a plain indorsement thereon, the 
committee advises banks, members of the association, 
to request their correspondents and depositors to use 
the following form : 
Bank, or order.’ 

“This course will prevent delay and possible loss in 

the collection of checks and other items. 
**Respectfully, G. G. WILLIAMS, 
* Act. Chairman Clearing House Committee. 
“Wa. SHERER, Manager.” 
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posit, or the bank which pays the paper, 
having no insight into the actual facts, 
must look to the indorsement alone to 
determine whether such bank of deposit 
is owner or agent, with or without power 
to transfer the paper for value to the 
one, and responsible or irresponsible for 
genuineness, to the other. Hence the 
necessity of determining whether, stand. 
ing alone, its import is title conveying 
er only agency-creating. 

The few cases which exist on the sub 
ject do not permit of a very satisfactory 
general conclusion either one way or the 
other. The question, like many others 
in commercial law wherein certainty of 
meaning is a desideratum, is subject to 
the conflicting expressions of a number 
of state courts, each cJear in the convic- 
tion that they are right, but the sum 
total of their aggregate wisdom demon- 
strating that there must be fallacy some. 
where. 

If we take the case of Freeman v. 
Exchange Bank of Macon, 87 Ga., 45, 
for our sole guide, we have no hesita- 
tion in declaring the indorsement ‘‘ for 
deposit” or “‘for deposit to the credit 
of” restrictive, and not title-conveying. 
Let us first examine this case. 

In Freeman v. Exchange Bank, a de- 
‘positor in a Kansas City bank deposited 
Paper indorsed ‘‘for deposit to the 
credit of” the depositor. The Kansas 
City bank forwarded the paper to its 
correspondent, a bank at Macon, Ga., 
for collection, and after that bank had 
collected it, and the proceeds were still 
in its hands, the plaintiff, a creditor of 
‘the Kansas City depositor, garnished 
the proceeds at Macon, The question 
was whether the indorsement ‘‘ for de- 
posit” was restrictive, so that the Kan- 
sas City depositor still retained owner- 
ship and the proceeds would be subject 
to garnishment as his property, or 
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whether the indorsement had transferred 
the title to the Kansas City bank. The 
only evidence as to ownership was the 
paper and indorsements. The court 
held that the legal import of the indorse- 
ment was that the ownership of the paper 
and its proceeds was retained by the de- 
positor, and the proceeds would be im- 
pressed with this ownership until they 
were actually deposited. The garnish- 
ment fastened upon them before this 
took place. 

In this Georgia case, we see, the ques- 
tion was directly on the construction of 
theindorsement ‘‘for deposit to the credit 
of,” as it stood alone, unaided by other 
evidence, and the decision is plain and 
clear; the import of such indorsement is 
restrictive. Nor is the nature of the 
ruling changed by the subsequent de- 
cision of the same court in Fourth Na- 
tional Bank v. Mayer, 89 Ga,, 108, 
where paper deposited in a Cincinnati 
bank indorsed ‘‘ for deposit to the credit 
of’ was sent to Georgia for collection 
and being: garnished by acreditor of the 
Cincinnati depositor, the court held that 
the Cincinnati bank and not the depos- 
itor was the owner. In the latter case 
it was proved that the paper was entered 
to the depositor’s credit at the time of 
deposit and he had the right to and did 
check against the deposit before collec- 
tion. In view of these facts, and not by 
virtue of the indorsement alone, the 
Cincinnati bank was held to have taken 
title at the time of deposit. 

In the first decided case, where the 
indorsement alone was in evidence, the 
conrt, after declaring it restrictive, had 
said: ‘‘ There being in evidence no facts 
extrinsic to the bill itself and its indorse- 
ments to throw light upon the question 
of title, we are not to be understood as 
holding that such facts might not exert 
a controlling influence on the question.” 
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In the second case, such facts were 
proved and did control, and by virtue 
thereof the title was held to pass to the 
bank at time of deposit. 

The legal proposition, therefore, de- 
ducible from these Georgia cases is: 
Where paper is indorsed ‘‘ for deposit to 
the credic of” the form of indorsement 
is restrictive, and does not pass title; 
but the bank may show by facts, extrin- 
sic the indorsement that title passed at 
the time of deposit. 

The next case we shall examine is 
Beal v. City of Summerville, 50 Fed., 
647, being a decision by the United 
States Circuit Court of Appeals, Checks 
had been deposited indorsed ‘“‘for de- 
posit,” but the bank became insolvent 
before their collection. The question of 


title arose between depositor and bank, 
The court held that while upon a de- 
posit of money with a bank, the title at 
once passed, and the relation of debtor 


and creditor at once arose, as to paper 
deposited, the presumption is that the 
bank is a bailee of the paper, until it is 
collected ; and to overcome this presump- 
tion and establish the proposition that 
the bank from the instant of the deposit 
becomes a debtor for the amount of the 
checks, it would be necessary to provea 
special agreement between depositor and 
bank, or such practice or custom as 
would be equivalent thereto. As the 
facts in the case were not sufficient to 
establish this proposition, the depositor 
was held to have retained title to the 
checks and entitled to the proceeds. 

In this case the question involved was 
not the construction of any particular 
form of indorsement, but was as to the 
title to checks on deposit. Being be- 
tween bank and depositor, the title did 
not depend upon the character of the in- 
dorsement—the result would have been 
the same had the indorsement been in 
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blank—but upon the presumption and 
facts connected with the transaction of 
deposit. 

A DEPOSIT OF PAPER IS PRESUMPTIVELY 
FOR COLLECTION, AND AN INDORSE- 
MENT ‘‘FOR DEPOSIT’’ RESTRIC- 
TIVE. 

So far, then, these propositions have 
been established by the cases we have 
cited: 

1. Upon a deposit of paper with a 
bank, the presumption is that the bank 
is a bailee of the paper until it is col- 
lected; the contrary, that the bank 
takes title upon deposit, must be proved 
by the necessary facts. (U. S. Circuit 
Court of Appeals.) 

2. The legal import of an indorse- 
ment ‘‘ for deposit to the credit of” is 
that ownership of the paper is retained 
by the depositor until it is collected and 
the proceeds are deposited to his credit; 
hence, such indorsement is restrictive. 
The contrary, that the bank takes title 
upon deposit must be proved by the 
necessary facts. (Georgia Supreme 
Court). 

It would seem, from the reason of the 
thing, that not only is proposition 1 
correct from the standpoint of the bus- 
iness world, but that proposition 2 is a 
corollary of the preceding proposition. 
Depositors put in their banks about 5 
per cent. of money, and 95 per cent. of 
paper, which requires the bank’s time 
and labor in collection before money is 
realized. If it were the legal presump- 
tion that, in the absence of contrary 
agreement, the bank took title to this 
95 per cent. of paper upon deposit and 
before collection, then it would owe the 
amount, immediately, to the depositor, 
who would have the right immediately 
to check it out, while the bank would 
have to wait until collection for reim- 
bursement. 
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While banks grant the privilege of 
checking against deposits of paper be- 
fore collection to greater or less extent, 
the exercise of this privilege falls far 
short of a right to do it in all cases. A 
banking policy which, by making the 
bank the owner immediately upon de- 
posit, established an immediate debt to 
the depositor, with the resultant right 
of withdrawal by check, would be ruin- 
ous in the extreme, and would not be 
countenanced for an instant by the 
banking world. Hence, the presump- 
tion of law wisely accords with the facts 
of the large majority of cases, that upon 
deposit of paper the bank takes it as a 
bailee or agent to collect, with author- 
ity to deposit the proceeds and become 
debtor upon collection, until which 
event the depositor’s right to check 
does not arise; and, if the facts in any 
particular case are to the contrary, they 
must be proved. 

Such being the presumption as to the 
effect of a deposit of paper, it would 
seem to foilow that where a depositor 
indorses his paper ‘‘for deposit” or “for 
deposit to the credit of,” and places it 
with his bank, he uses a form of in- 
dorsement directly expressive of the 
transaction which the law presumes, 
and that the only construction of such 
an indorsement standing alone, is that 
it is restrictive in character and does 
not purport to transfer title to the bank, 


CASES WHERE TITLE HAS PASSED UNDER 
AN INDORSEMENT “FOR DEPOSIT,” 


The cases already cited being suffi- 
cient to support these views, it remains 
to examine the other decided cases upon 
the subject, to see if they may be re- 
conciled therewith, or whether any are 
really contrary. 
are: 


The remaining cases 


National Commercial Bank v. Miller, 77 Ala. 168. 
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Ditch v. Western Nat. Bank, 79 Md. 192. 
Security Bank v. Northwestern Fuel Co. (Minn.) so. 
N. W. 987. 


In National Commercial Bank v. Miller, 
depositors with Miller & Co., bankers, 
owned a check on another bank and 
deposited it indorsed “for deposit.” 
Miller & Co. had the check certified, 
but before its payment they were gar- 
nished by a creditor of the depositors, 
The question was whether Miller & Co. 
had taken title to the check on deposit, 
so as to owe their depositors a debt 
therefor, which was subject to garnish- 
ment? The court held title had passed 
on deposit. It first stated the presump- 
tion that ‘tin the absence of a special 
agreement when a check is deposited, it 
is taken generally for collection by the 
bank as the agent of the depositor, and 
the bank does not owe the amount un- 
til its collection is accomplished. It 
then said: 


‘*In what respects and to what ex- 
tent was the relation changed by the 
particular indorsement of the check? 

‘“‘The import and effect of such in- 
dorsement must be considered in the 
light of the attendant circumstances, 
and of the previous dealings between 
the parties. Where a depositor has for 
some time previously kept a deposit 
account with a banker, on which he was 
accustomed to deposit checks payable 
to him, entries of which were made in 
his pass-book, and to draw against such 
deposits, such an indorsement, in the 
absence of a different understanding, is 
presumptive of more than a_ mere 
agency or authority to collect, The 
special purposes for which an indorse- 
ment for deposit is made under such 
circumstances may be readily inferred. 
It was a request and direction to the 
garnishees to deposit the sum to the 
credit of the defendant, and conferred 
on them not only authority to collect, 
but also authority to put the check in 
such form, and use it in such manner as 
in their judgment and discretion, hav- 
ing reference to the condition and nec- 
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essities of their business, would make 
it most available to their protection, 
The effect of the indorsement for the 
consummation of this purpose is to vest 
the garnishees with the title to, and 
control of the check. If, in such case 
the check is not paid, the banker de- 
pends for safety and indemnity on the 
liability of the drawer and the security 
of the indorsement.”’ 


Does this case militate against the 
propositions established by the cases 
previously cited? Proposition 1 is 
recognized that, *‘in the absence of a 
special agreement, when a check is de- 
posited, it is taken generally for collec- 
tion by the bank as the agent of the de- 
positor,’’ but then, instead of assuming 
as we have heretofore reasoned, that the 
indorsement ‘‘for deposit” is directly 
expressive of this presumption, it puts 
the inquiry, “tin what respect is this 
presumption changed by the particular 
indorsement ‘‘for deposit?” And its 


decision is that, considering the import 


of such an indorsement in the light of 
the attendant circumstances, it is pre- 
sumptive of more than an authority to 
collect, and its effect is to pass title to 
the check to the bank. But it is clear 
that ‘‘attendant circumstances” cannot 
be looked to or known by third parties 
in determining the effect of such an in- 
dorsement. It the ‘‘attendant ci:rcum— 
stances” had shown a course of dealing 
between bank and depositor not to 
credit or draw until collection, the de- 
cision would have been that title did 
not pass. We do not regard the de- 
cision, therefore, as doing more than 
holding that under the facts of the case 
as proved, the title passed to the bank, 
as in the last Georgia case. It does 
not decide that the legal import of the 
indorsement standing alone is 
restrictive. 

Coming next to the case of Security 


is un- 
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Bank of Minnesota v. Northwestern Fuel 
Co , the Mill Wood Co., a customer of 
plaintiff bank, had a deposit account on 
which it was accustomed to deposit cash | 
and checks, which were credited to its 
account and against which it was au- 
thorized to draw its checks. The M. 
W. Co. deposited a check to its order 
drawn by the Northwestern Fuel Co., on 
the Bank of Minneapolis. bearing the 
indorsement 

“For deposit in the Security Bank to the credit of 
the Mill Wood Co.” 

This deposit made good a previous 
overdraft and left a balance, but the 
next morning the M. W, Co. again over- 
drew its account. The Northwestern 
Fuel Co. having stopped payment of the 
check in question, the Security Bank 
sued it for the amount of the check, 
The following is the official syllabus of 
the court’s decision: 


‘*1, Upon a deposit being made by a 
customer of a bank in the ordinary 
course of business of checks, drafts or 
other negotiable paper, received and 
credited on his account as money, the 
title to the checks, drafts or other paper 
immediately becomes the property of 
the bank, unless a different understand- 
ing affirmatively appears.’ 

‘*2. An indorsement by the customer 
of a check payable to his ewn order 
‘for deposit in the [mame of bank] to 
the credit of [the name of the depositor] 
is sufficient to pass the title to the check 
to the bank, and is not a restrictive or 
qualified indorsement, ’”’ 


And from the opinion we quote: 


“The only question is whether the 
title to the check had passed to the 
plaintiff. We think it had. The in- 
dorsement of the Mill Wood Co. was 
sufficient and was not restrictive or 
qualified. Where a customer has a de- 
posit account with a bank on which he 
is accustomed to deposit checks payable 
to himself, which are credited tohim on 
his account, and against which he is au- 
thorized to draw, an indorsement ‘ for 
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deposit’ is, in the absence of a different 
understanding, a request and direction 
to deposit the same to the credit of the 
customer, and passes the absolute title 
to the check to the bank.” 


In this case the court expressly holds 
an indorsement ‘‘for deposit to the 
credit of’’ is not restrictive or qualified. 
But here, again, the facts proved, in ad- 
dition to the indorsement,that the paper 
deposited was received and credited as 
money, are really the controlling factor 
in determing the bank’s title. What 
would be the court’s decision if, instead 
of the bank itself suing on this paper, a 
third party, transferee of the bank, had 
brought suit on the check, and there 
was no evidence in the case as to the 
course of dealing between bank and de- 
positor, but the question of title de- 
pended upon the indorsement alone ? 

The last case to be considered is Ditch 
v. Western Nat. Bank. A check of 


Shryock on the Third National Bank of 


Baltimore was indorsed to J. S. Ditch 
& Bro., who deposited it with Nicholson 
& Sons, their bankers, using the follow- 
ing indorsement: 


‘* For deposit to the credit of J.S. Ditch & Brother.”’ 


The check was credited as cash onthe 
books of Nicholson & Sons and also on 
Ditch’s deposit-book at the time of the 
deposit. Nicholson & Sons, in turn, de- 
posited the check with theirown bank, 
the Western National, using the indorse- 
ment ‘‘ For deposit, J. J. Nicholson & 
Sors,” and drew out tke funds repre- 
sented by it. Nicholson & Sons failed, 
and Ditch & Bro. caused payment of the 
check stopped. The Western Bank, 
claiming title as dona fide holder, brought 
suit upon the check. The court held 
that it was vested with title and could 
recover. From the opinion we quote: 


‘* When Ditch deposited this check it 
is evident that he did not wish to have 
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the money for it paid into his hand; be 

cause if he had wished the money it 
would have been as easy to obtain it 
from the Third National Bank as to de— 
posit the check; and, secondly, because 
according to his own testimony and 
Aiken's he could have drawn the money 
immediately if he had chosen to do so. 
Instead of the money he preferred a 
credit with Nicholson & Sons subject to 
his check; this was in all respects more 
convenient to him than the possession 
in hand of currency or coin. And this 
is what the indorsement plainly meant; 
the check was to be deposited and the 
amount of it was to be placed to the 
credit of Ditch& Brother. The indorse- 
ment was in blank so far as the name of 
the indorsee is concerned; but when 
Ditch handed the check to Nicholson & 
Sons, with the book in which his de- 

posits were entered as cash, he evidently 
intended that the deposit should be en- 
tered in that book, and that be should 
receive credit for the amount of the 
check as cash, and that Nicholson & 
Sons should be the holders of the check 
as indorsees in blank. No form of words 
could have made his meaning plainer. 
And this meaning is in exact accord- 
ance with theindorsement. The indorse- 
ment showed that it was to be deposited 
in a banking house and that Ditch & 
Bro. were to receive credit for it; but 
the name of the banking house was not 
mentioned, it was left blank. By de- 
livery, Ditch designated the bankers 
with whom it was to be deposited, and 
who were to give the credit, If Niche! 

son & Sons had paid to Ditch & Bro. tie 
full amount of the check in coin or cur- 
rency when it was delivered to them, it 
is supposed that there would have been 
no question about the nature and effect 
of thetransaction. Butthey gave Ditch 
& Bro what was preferred to the coin 
or currency; they gave them the un- 
conditional right to get the coin or 
currency at any time they might see fit 
to call for it, Now, it is extremely 
difficult to see on what principle or by 
what process Ditch & Bro, could retain 
any interest in this check afcer they had 
delivered it to a blank indorsee and had 
received full and valuable consideration 











for it. It will not be alleged by any one 
that the banker did not give a considera- 
tion, valuable in the eye of the law and 
sufficient to maintain the transfer of the 
check, when he made an absolute and 
unconditional contract with the depositor 
to pay his checks to the amount of his 
deposit * * * 

The Western Bank is a_ bona fide 
holder of a negotiable instrument for 
value, without notice of any facts which 
would invalidate the title of the indorsers 
from whom they obtained it. All com- 
mercial principle and usage require that 
such a title should be protected,” 


In a dissenting opinion, three judges 
said: 


“If such an indorsement as this can 
be held to pass title to commercial paper, 
it must be so either because such is the 
clear meaning of the words used, or 
because of some artificial or technical, 
but well known and settled, meaning 
given to the language of the indorsement 
by the custom and usage of banks and 
their customers, which indicates a trans- 
fer of title was intended, but not ex- 
pressed. Of course it is not, and could 
not be contended in this case that there 
is any such custom, for there is no evi- 
idence to sustain any such contention. 
What then, is the fair and Jegal con- 
struction of the indorsement? In the 
first place, we start with the presumption 
that the depositor does not intend to 
part with title to his paper, subject to 
be rebutted only by evidence of an ex- 
press contract to the contrary, or of 
facts from which such contract must be 
inferred, * * Itis apparent no words are 
used to indicate a transfer of title. On 
the contrary it is conceded the indorse- 
ment here used is for the purpose of de- 
stroying negotiability in case of loss or 
miscarriage of the check, If that be its 
object it is difficult to understand how 
such an indorsement, without something 
added thereto by special agreement, can 
be relied upon to establish title either in 
the Nicholsons or the Western Bank. 
The plain import of the indorsement 
would seem to be that the check was de- 
posited for collection. What else could 
have been the object of the deposit? 
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Certainly not for the purpose of getting 
an immediate credit, for it isin evidence 
that Ditch & Bro. not only had no 
agreement allowing them to draw on 
uncollected checks, but that in point of 
fact their deposited checks were always 
collected before they were actually 
drawn on, and were not considered cash 
until collected by the Nicholsons. * * 

‘“* Looking at the indorsement, with- 
out regard to any course of dealing be- 
tween the parties, the language of the 
indorsement cannot be held to transfer 
title to the check in question, but must 
be held to be restrictive, at least, until 
the bank has performed its duty and 
has collected the proceeds of the 
check, * * 

‘*Whether we consider the indorse- 
ment alone or in connection with the 
credit given in this case to Ditch & Bro. 
by the Nicholsons, the result would be 
the same. For it is conceded here that 
no absolute credit was given, the Nich- 
olsons always reserving to themselves 
the right to charge back or return un- 
paid paper. * * * 

“If the check had been indorsed in 
blank, or to the order of the Nichol- 
son’s, a very different question would 
have been presented. Then the legal 
effect of such indorsement to pass title 
to bona fide holders for value, according 
to the settled rules of the commercial 
law, and the rights of innocent third 
parties, if any had intervened, would 
be properly considered. * * * 

‘It has been suggested it was against 
public policy and contrary to the inter- 
ests of commerce to hold this indorse- 
ment to be restrictive We do not 
think so. On the contrary, in our 
opinion it would be for the best inter— 
ests of the public, the banks and com- 
merce, if all indorsements except those 
which are in full or in blank should be 
declared restrictive. * * 

‘Our conclusion is that the legal 
effect of this indorsement was to give 
notice to the Western National Bank 
that Ditch & Bro. were the owners of 
the check, and that the Nicholson's 


were only agents to collect the proceeds 
of the same and deposit them to the 
credit of Ditch & Bro.” 
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In this case a transferee of the bank of 
deposit claims title to the check which 
has been indorsed ‘‘for deposit to the 
credit of,” and its claim is upheld by a 
majority of the Maryland Court of Ap- 
peals, though three judges dissented. 
Yet even here, it will be observed, the 
bank’s case is not rested, nor the de- 
cision placed upon any title conveying 
power in the indorsement alone. If the 
indorsement was equivalent to an in- 

dorsement in blank or in full, there 
' would have been no necessity for the 
introduction in evidence and considera— 
tion by the court of all the special facts 
concerning the making and crediting 
of the deposit, and the depositor’s right 
to draw. It was on the basis of these 
facts, not on the indorsement alone, 
that the majority of the court adjudged 
the bank acquired title which inured to 
its transferee, and from the dissenting 
opinion it will be seen the real conflict 
was over the question whether these 


special facts were sufficient to confer 


title upon the bank of deposit, The 
case, therefore, has little weight as an 
authority that an indorsement “‘for de- 
posit” is unrestrictive, 

CONCLUSION :—INDORSEMENT ‘'FOR DE=- 


posit’ Is, IN LEGAL EFFECT, A RE- 
STRICTIVE INDORSEMENT, 


In conclusion, then, we have shown: 
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1. Cases establishing the proposi- 
tions that presumptively a deposit of 
paper is for collection, and that title 
does not pass to the bank until the 
money is collected and credited; that 
if the contrary is the fact, it must be 
affirmatively shown; and that in- 
dorsement ‘‘for deposit,” or ‘‘for de- 
posit to the credit of” is restrictive, and 
its legal import is that the depositor re- 
tains ownership until collection. 


an 


2. The soundness of these proposi- 
tions from the business standpoint. 


3. Cases more or less antagonistic to 
the above propositions, but not of suffi- 
cient force in view of their special facts, 
to. outweigh the propositions first 
stated. 


As a result, an indorsement ‘‘for de- 
posit” must be regarded as, in legal 
effect, a restrictive indorsement, and 
the bank cf deposit an agent, not re- 
sponsible for genuineness, and without 
power to transfer the title to another. 
The fact may be that the bank may 
have taken title under such an 
ment by reason of special agreement 


indorse- 


with the depositor, or a course of deal 
ing equivalent thereto, but third parties 
cannot know this, and can only act in 
accordance with the legal import of the 
indorsement as it stands alone. 


RAILROAD REORGANIZATIONS. 


A notice has been issued by the Reor- 
ganization Committee of the Northern 
Pacific Ry. Co. to the holders of reor- 
ganization certificates or receipts for 
preferred and common stock, announc- 
ing that the U. S. Circuit Court having 
ordered a sale of the road on July 25, 
1896,the balance of cash payments speci- 
fied in the plan of reorganization viz. : 


$4 per share in respect of preferred and 
$5 per share in respect of common 
stock, must be made at the office of 
either of the committee on or before 
August 14, 1896, 

This notice will be found in our finan- 
cial column, as also a notice to stock- 
holders by the Executive Reorganization 
Committee of the Norfolk & Western Ry. 








‘* Errors like straws upon the surface flow. 
He who would search for pearls must dive be- 


low. —Dryden. 


The history of England’s controversy 
on the money question, which was up- 
permost in the parliamentary debates 
from 1795 to 1819, is practically being 
reproduced in the United States to-day, 
in the closing years of this enlightened 
nineteenth century, notwithstanding the 
fact that the crux of all phases of both 
controversies has been clearly solved, 
and past experience has_ repeatedly 
proved to the entire satisfaction of prac- 
tically all intelligent political econo— 
mists, bankers and business men that it 
is an indisputable maxim that exces— 
sive supplies of inferior currency as well 
as cheaper metal in any country will 
cause hoarding and exportation of the 
dearer metal, 

Silver mine owners, people whose per- 
sonal interests warp their judgment, and 
the masses who constantly enter the 
common complaint for ‘*‘ more money,” 
but who cannot be expected to “dive 
below for pearls,” are the principal ex- 
ceptions, 

Nicole Oresme, Bishop of Lisieux, 
France, in 1364 laid down the following 
principles: 

‘That if the fixed legal ratio of the 
coins differs from the natural or market 
value of the metals, the coin which is 
underrated entirely disappears from cir- 
culation, and the coin which is overrated 
alone remains current,” 

“That if the degraded and debased 
coin is allowed to circulate along with 
good and full weighted coin, all the good 
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coin disappears from circulation, and the 
base coin alone remains to the ruin of 
commerce.” 

Copernicus in 1526 confirms Oresme 
in the following words: 

‘*That it is impossible for good full 
weighted coin and base and degraded 
coin to circulate together; that all the 
good coin is hoarded, melted down and 
exported, and the degraded and debased. 
coin alone remains in circulation,” 

“That the coins of gold and silver 
must bear the same ratio to each other 
as the metals do in the market.” 

Later Sir Thomas Gresham expound- 
ed the foregoing laws to Queen Eliza- 
beth which gave rise to the so-called 
‘**Gresham Law.” 

The reader must not forget that the 
above laws are under ‘‘ Free Coinage ” 
of the metals, and not under limited re- 
strictions, which France, the United 
States and other nations using both gold 
and silver enjoy. Right here is the 
stumbling block to the 16 to 1 free silver 
advocates. They cannot discern the 
difference between a limited quantity of 
50 cent silver doilars circulating at par 
with gold, under the fiat of the govern- 
ment, and an unlimited quantity of de- 
preciated silver issues under a free coin- 
age law which would inevitably drive 
gold out of the country. 

The astounding thing about our whole 
trouble is, that in the light of history, 
where the footprints are so clear that a 
wayfaring man ought not to err, a ma- 
jority of the U S. Senate, which is sup- 
posed to be composed of men who are 

the embodiment of the highest intelli- 
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gence in the land, should stand squarely 
against the Gresham Law so called, 
when that law is as well settled as the 
law of gravitation or the fact that the 
earth is round. 

The only difference between England’s 
"position 100 years ago and ours now is, 
‘that England was in the throes of dis- 
‘cord in her efforts to resume gold pay- 
‘ments after suspension, while the United 
States is in the ‘ slough of despond” in 
her efforts to maintain a gold standard. 

The condition of England’s foreign in- 
debtedness, with a balance of trade 
against her and gold exportations caus- 
ing alarm is strictly paralleled in our 
condition, caused in both cases by a re- 
dundant, inferior currency. England’s 
statesmen battled for a quarter of a 
century with the subject of whether gold 
was at a premium or a redundant quan- 
tity of Bank of England notes at a dis- 
count, and when the question was finally 
settled, gold flowed back, the balance 
of trade fallacy was exploded and the 
integrity of her standard of payments as 
then adopted has been maintained with 
a fidelity that commands the admiration 
and confidence of the whole world to the 
extent that London is the World’s Clear- 
ing House, and practically all the na- 
tions of the earth pay tribute to Britain. 
This grand climax was brought about 
by the adoption of the celebrated Bullion 
Report of 1810 as presented to the House 
of Commons by an expert committee 
who wrestled with the: knotty problem 
for years. Such committees, however, 
appear superfluous in this country, 
where every cross-roads politician (and 
the woods are full of them) has perfect 
confidence in his own ability to settle 
the most intricate economic problems, 

Prof. Sumner in his ‘History of Amer- 
ican Currency” says, ‘* The report of 
this committee is perhaps the most im- 
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portant document in financial literature- 
Its doctrines have been tested both ways, 
by disbelief and by belief, by experiment 
of their opposites and experiment of 
themselves. They are no longer dis- 
putable. They are not matter of opin- 
ion or theory, but of demonstration, 
They are ratified and established as the 
basis of finance. They have passed the 
stage where the scientific financier is 
bound to discuss them.” And yet our 
scientific financiers and statesmen large- 
ly from the west and south have been 
burning our fingers by repeating history 
in their denials of the facts contained in 
this report, 

Prof. Sumner sums up the doctrines 
of this report practically as follows: 

“ist. The value of an inconvertible 
currency depends on its amount rela- 
tively to the needs of the country for 
circulating medium. 

‘*2d. If gold is at a premium in paper, 
the paper is redundant and depreciated. 
The premium measures the depreciation, 

‘** 3d. The limit of possible fluctuations 
in the exchanges is the expense of trans- 
mitting bullion from the one country to 
the other. Par of exchange is the par 
of the metals, weight for weight in the 
two coinages, 

‘* 4th. Ifthere is a drain of the pre- 
cious metals, it is due, aside from expor- 
tations to purchase food or pay armies, 
etc., to the presence of an inferior cur- 
rency of some sort in the country it 
leaves. 

“sth. If the inferior currency be re- 
moved, the exchanges will be turned, the 
outflow will stop, and if any vacuum is 
created, gold will flow in to supply it. 
Gold will not flow in while the inferior 
currency fills the channels of circulation. 

‘**6th. In the presence of a panic the 
duty of the bank is to freely discount 
for all solvent parties, 
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“‘oth. The amount of gold in the 
world will suffice to perform the ex- 
changes of the world. If there be more 
or less, it will only affect the average 
level of prices the world over. 

“8th. Every nation will have that 
portion of the stock of gold in the world 
which is proportioned to its trade, Each 
nation will have just as much as it needs. 

“oth. A better and a worse currency 
cannot circulate together. The worse 
will drive out the better.” 

Paragraphs 4, 5, 8 and 9 cover clearly 
the condition of the U. S. to-day in that 
we have an excess of inferior depreciated 
currency, and were threatened with an 
unlimited quantity of 50 cent dollars 
under free coinage of silver until the 
House of Representatives emphatically 
buried the Free Silver bill on February 
14th, 1896, beyond resurrection; I say 
buried, for while we have gold mono-— 
metallists and silver monometallists, this 
representative vote clearly shows that 
the balance of power is held by a strong 
party who hold to the use of both gold 
and silver, but under no circumstances 
will consent to free coinage except by 
international agreement. 

These maxims indicate that it is the 
province of government to look to the 
quality of money in the country and not 
to the quantity as the needs of commerce 
will settle the quantity if there is no 
question as to quality. 

In further proof of this Dr. Adam 
Smith in his “ Wealth of Nations” pub- 
lished in 1776, which contains more 
sound principles on economic subjects 
than have since been collated by man, 
says: ‘*The attention of government 
was never so unsuccessfully employed 
as when directed to watch over the 
preservation or increase of the quantity 
of money in any country. No complaint 
is more common than that of a scarcity 
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of money. Money, like wine, must al— 
ways be scarce with those who have 
neither the wherewith to buy it nor the 
credit to borrow it. Those who have 
eithtr will seldom be in want either of 
the money or the wine which they have 
occasion for, and a country that has 
wherewithal to buy gold and silver will 
never be in want of those metals.” And 
turther, ‘‘When the quantity of gold 
and silver in any country exceeds the 
effectual demand, no vigilance of gov- 
ernment can prevent their exportation.” 

In Sumner’s “History of American 
Currency” he quotes the fundamental 
doctrine that ‘‘A country will have as 
much coin as it wants providing no im—- 
politic act of legislation interferes to 
force it out of circulation,” 

Ricardo says, ‘‘ Gold and silver hav— 
ing been chosen for the general medium 
of circulation, they are, by the compe- 
tition of commerce, distributed in such 
proportions amongst the different coun- 
tries of the world, as to accommodate 
themselves to the natural traffic which 
would take place ifno such metals ex- 
isted, and the trade between countries 
were purely a trade of barter.” 

W. Stanley Jevons in his ‘‘ Money and 
the Mechanism of Exchange,” says, ‘‘Al. 
the evils of the day, the slackness of 
trade, falling prices, declining revenue, 
poverty of the people, want of employ- 
ment, political discontent, bankruptcy 
and panic, have been attributed to the 
want of money, the remedy suggested 
being in former days the setting of the 
mint to work and in the later times the 
issue of papermoney. The true answer 
to such complaints is that no one can 
tell how much currency a nation re- 
quires, and to attempt to regulate its 
quantity is the last thing which a states- 
man should do.” 

Prof. Jevons further says that many 
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well-intentioned disbelievers in the 
Gresham law have done so ‘‘to the 
great cost of states and the perplexity 
of statesmen who have not studied the 
principles of monetary science.” ° It 
seems to be conclusive from the ex- 
periences of 1894 that the United States, 
disregarding the Gresham law, chose 
rather to repeat history at great cost to 
us, 

Let us illustrate the Gresham law in 
this way. We will call gold ‘‘ cream,” 
silver ‘skim milk”? and paper money 
‘*water.” Each nation has a large 
reservoir filled with these liquids and all 
the reservoirs are connected by canals, 
so that all will naturally seek a common 
level. Now suppose the United States 
pours a sufficient quantity of water into 
its reservoir to overflow it, what runs off 
to the reservoirs of other countries ? 
‘“*Cream,” of course. Dothestatesmen 
of the best land on earth desire to leave 
us on a diet of ‘‘skim milk” and 
‘*water”’ and give the other nations the 
* cream?” 

The Gresham law has operated in the 
United States since 1890, because the 
natural reservoir of the quantity of 
money required by us was full. The 
magnanimous American people in their 
good will toward the silver producing 
states (after adding about 475 million 
dollars of their product to our circulating 
medium since 1873) consented in 1890 to 
still add to a constantly depreciating 
currency a larger monthly volume of 
silver until it reached the enormous sum 
of 625 millions of dollars. Silver fellin 
the meantime from $1.29 per ounce to 
63 7-10 cents in 1894. 

This resulted in our ‘‘cream” float- 
ing abroad as naturally as water flows 
down stream, thus creating distrust, and 
this distrust bred our panic of 1893. 

This vast sum to-day exceeds the stock 
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of any nation on earth, excepting only 
the great sink holes for silver, China and 
India, and yet with silver constantly de- 
preciating, our western silver- producing 
friends think us ungenerous, and are 
still clamoring for the free opening of 
our mints to 3,900 millions of the world’s 
silver worth only 65 cents per ounce in 
the market, with the cool assertion that 
Uncle Sam’s stamp on it will at once 
again raise this huge mass to $1.29 per 
ounce. They also with colossal coolness 
deny that our ‘‘cream” will flow from 
us with the prodigious impour of silver 
into our reservoir, Such assertions in- 
nocently made can only excite our pity, 
but ‘‘love is blind.” So we must be 
charitable in our criticism of our west- 
ern brethren, as the government is com- 
mon plunder, and they cannot see the 
error in turning their product worth 65 
cents into the government grist mill and 
getting $1.29 in return, no matter if the 
‘*dear people”’ do stand the loss. One 
criticism worthy of note is that some of 
the generals in the campaign, argue 
free silver for the masses and at the same 
time draw their own mortgages and 
leases payable in ‘‘ gold coin.” Right 
here allow me to propound a conundrum 
or two. 

If the silver mine owners of the 
United States alone turned out a crop of 
50,000,000 ounces of silver in 1895 and 
sold it for 65 cents per ounce, how 
much would they turn out annually if 
Uncle Sam took all they could mine at 
$t.29 per ounce? And if the world’s 
silver was turned into Uncle Sam's 
ample dimensions, would he not ex- 
claim with Johnnie when his mother 
brought him a fresh plate of pancakes— 
after he had stowed away a Bland-Alli- 
son-Sherman law quantity—she found 
him with an 1893 panicky face on, and . 
when his mother asked him, “What is 
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the matter, Johnnie? Don’t”you] want 
any more pancakes?” Johnnie held his 
sides and exclaimed, “‘No, mamma; nor 
don’t want what I got.” ~ 

If we were Englishmen and had in- 
vestments in the United States, and 
the United States Senate was clearly 
for free silver, with the House uncer- 
tain, would we leave our money in such 
investments, or withdraw the gold until 
the matter was absolutely settled right- 
ly? Can the people of the state of Kan- 
sas borrow money as cheaply now after 
passing “‘stay laws”’ as they could be- 
fore? Can the people of the states of 
the west borrow money from the east at 
the same rate as they could before the 
serious agitation for free silver? Does 
it pay to attempt to take advantage of 
your creditor? Most emphatically, no! 

If the United States has an excess of 
demand gold obligations outstanding 
and there is profit to the people who 


hold these obligations in demanding the 
gold, is it not human nature to keep the 
endless chain running as long as the 
government stupidly pays out the de- 


mand obligations again? Would any 
One say a business man had ordinary 
common sense who would continue that 
process if his credit was undoubted and 
he could borrow on time and pay up 
those demand obligations? 

There is a great hue and cry, even 
among high class journals, that the in- 
terest on our foreign debt and the ex- 
penditures of our citizens abroad annu- 
ally absorb 200 to 300 millions of dol- 
lars. Is this aserious state of affairs? 
In the rapid development of this country 
does not the farmer or merchant go to 
the city or the east if he can borrow 
money cheaper than from his neighbor? 
If corporations or individuals can bor- 
row money cheaper in Europe than at 
home, will they not do it? Does it 
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bankrupt any one to borrow money 
cheaper abroad than at home? Was 
Britain not a debtor nation a century 
ago? 

We glory in the fact that the Ameri- 
can people can afford to enrich their 
minds by European travel, and in study 
of the world’s history, since seeing is in- 
finitely more satisfactory than book 
knowledge alone. According to the 
United States Census Report for 1890 the 
average annual increase of our wealth 
for the past decade was 2,200 millions 
of dollars, so our little savings for two 
short years would wipe out completely 
the most generous estimate of our great 
foreign debt that gives so many people 
the shivers. Let the people of the United 
States settle absolutely the quality ques- 
tion of our money, reduce its depreci- 
ated, redundant quantity, increase our 
revenues to cover the requirements of 
even a billion-dollar congress. Let 
them imbibe a generous quantity of the 
philosophy of the farmer’s wife in her 
answer to her husband when he ejacu- 
lated; “On the coinage question, I 
stand square on the platform.” “It 
ain’t standin’ square is what is the mat- 
ter with you, Silas; it is standin’ 'round 
is what is ailin’ you an’ half these other 
fellers that orter be out plowin’, instead © 
of savin’ the country with their mouths,” 
and the marts of trade will be filled with 
creamy gold, the bugbear of the balance 
of trade will melt imperceptibly away, 
distrust will cease, and European banks, 
with 600 millions more gold on hand 
than in 1879, will open their floodgates 
again. No people on earth are more 
eager for an income on their money 
than the British, and yet the Bank of 
England rate of discount has not chang— 
ed from 2 per cent. for more than two 
years, and to-day her coffers hold 60 
millions more gold than a year ago, all 
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private deposits awaiting investments 
where integrity and the standard of 
payments are unquestioned. 

The able editor of “‘L’Economiste 
Francais” in an excellent article in the 
“Forum” of December last, on Amer- 
ican Commercial and Financial Suprem- 
acy, treats the subject with convincing 
power. The grave importance of prop- 
er action in this crisis cannot be over- 
estimated. The indecision of our legis- 
lators affects us not only for the present 
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but our future prospects of securing the 
pre-eminent position to which we will 
soon be entitled in the world of tradeis 
seriously imperilled. 

A few statistics may serve to emphas- 
ize the importance of this question, 


Mulhall, in his “Dictionary of Statis- 
tics,” estimates the population in 1890, 
wealth and debt, with ratios, also fer 
capita wealth in 1888 of the principal 
nations of the world; (to which is ad- 
ded the fer capita debt as deduced there- 
from) as follows: 





United States 
United Kingdom 
France 

Germany 

Russia 





According to the United States Cen- 
sus report of 1890, page 321, if we add 
to our national debt, all state, county, 
municipal and school district debts, the 
whole will aggregrate only 417 millions 
sterling, showing a per capita debt only 


| Pop. 


Millions 
4 Sterling 


Ratio | Per capita in £ 
Debt to 
Wealth. 





Wealth.| Debt. 


Wealth.| Debts. 


3. 
698 18. 
1,269 32. 
435 8 9 
756 . 8. 
580 14. 
460 15. 
260 14. 


ue Ui 








wubb 
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of £674 sterling, a notable compar-— 
ison, 

From the same source we compile the 
following statistics as to ‘‘the yearly 
value of the chief occupations of man- 
kind,” including annual income: 





culture. 


776 
251 
460 
424 
563 
330 
204 
173 


Germany 
Russia 


Millions Pounds Sterling. 


Manu- | Min- (Trans 
facture.| ing. | port. 


| Foreign 
| Com’rce 


| 231 
113 
96 

| 103 
94 
59 

33 
27 


1,443 | 107 
820 | 60 
485 10 
583 25 
15 

6 


320 
740 
310 
370 
120 

95 


95 
60 


363 
253 
121 

85 


22 
4 
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Mulhall also quotes the banking power of the world for 1889 as follows : 


(Partial list.) 
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United States 
United Kingdom 


*United States June 30th, 1895 


* See Report of Comptroller of the Currency for 189s. 


Muhleman in his ‘‘Monetary Systems of 
the World” estimates the world’s metal- 
lic money in 1894 at about 4,700 millions 
of dollars in gold; full legal tender silver 
about 3,640 millions of dollars; subsidi- 
ary silver about 850 millions of dollars; 
therefore the United States had nearly 
one-seventh of the whole, or 1,250 mil- 
lions in nearly equal quantities of 625 
millions each of gold and siiver,and prac- 
tically all added to our circulation since 
“the crime of 1873.” Do we not hold 
our generous proportion of the worid’s 
stock of both metals, and will not 
our ‘‘cream” flow abroad if we add to 
our reservoir a cheaper money than 
gold? 

America is in her childhood compared 
with the old world countries here enu- 
merated. She outstrips them all in 
wealth. Herper capita debt is a very 
marked contrast to that of the great na- 
tions of Europe, She produces, accord- 
ing to Mulhall, 30 per cent of the grain 
and 33 per cent. of the meat of the civil- 
ized world, and her people are the best 
fed, housed and clothed. 

Under the head of ‘‘chief occupations 
of mankind” the great superiority of her 


Millions Pounds Sterling. 





| Capital.| Deposits. | Total. 


760 
626 


| 1,030 
gto 
128 268 
146 231 
64 106 
102 147 
83 108 
16 47 
1,009 1,377 





various industries is shown in every item, 
except her foreign commerce. 

Her banking power exceeds even that 
of the United Kingdom, while every 
other country pales into insignificance 
compared with her. 

Mulhall declares that 9,000,000 farm 
laborers in the United States produce 
as much grain as 33,000,000 in Europe. 
If this marvelous energy of the American 
people be supported by wise legislation 
by continuing that standard of value 
which is recognized by the highest 
civilized nations of the earth, the future 
development of this country will be be- 
yond our comprehension. As against 
the superficial cry for free silver will any 
one deny that Germany has had a re- 
markable prosperity since she resolved 
in 1871 to adopt the gold standard? 

At the time of the adoption of the gold 
standard by Britain in 1816 her total 
wealth was but 2,400 millions pounds 
sterling, with the enormus debt of 37% 
per cent. of that sum, Today she has 
assets of 10,000 millions of pounds with 
only 6% per cent. debt. 

The United States, a country im- 
measurably more productive, will star 





444 THE BANKING 


the next century far ahead of where 
Britain ends the present one. She may 
soon become the creditor nation of the 
world; the tide is already setting in that 
direction. Our great insurance com- 
panies, the New York Life and others, 
report millions invested in foreign secur- 
ities, 

A vast responsibility rests upon our 
statesmen if we would forge ahead in 
our rapid onward career, and no one 
thing will help to guide us so much as 
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the absolute integrity of our money. 
Confidence is the bulwark of all progress, 
and distrust breeds commercial distress. 
May the aim of our legislators be pros- 
perity before politics. If we fail in at- 
taining the commercial supremacy of the 
world in every particular, thus transfer- 
ring the commercial center from London 
to New York City or even Chicago—the 
old world metropolitan cities being in- 
ternal—the grave responsibility will rest 
largely with our statesmen. 


CERTIFICATION OF NOTE BY MISTAKE. 


A very instructive opinion is written by 
Circuit Judge Wallace in rendering de- 
cision in the case of Riverside Bank v. 
First National Bank of Shenandoah, Pa, 
The point decided is that the certifica- 
tion by a bank of a note of its customer 
made payable at the bank, binds the 
bank to pay it, and the fact that the 
certification has been made under mis- 
take that the maker’s account is good 
for the amount, constitutes no ground 
for entitling the bank to rescind its con- 
tract of certification, or to recover the 
money back where paid to the holder. 
The bank is bound by a payment, or a 
certification, made under such circum- 
stances, equally as it is bound by a pay- 
ment made upon the forged signature 
of its customer; and cases of this char- 
acter are distinguished from those where 
the payment of the bank is induced by 
fraud of the holder, or forgery of the 
paper other than drawer’s signature, in 
which case there is a right of recov- 
ery. 

There is reported a decision of the 
New York supreme court ins58 Hun, 81, 
in a case where the assistant teller of 
the National Park Bank certified a cus— 


tomer’s note for $3,821 as good, when 
balance was only $146, under the mis- 
taken belief that the account was good 
for the amount, The note had been 
given by the customer to the holder 
in payment for goods sold, and the 
court decided that although the act of 
the teller was careless, that circumstance 
was not sufficient to prevent the recovery 
of the money which had been paid by 
the bank through the clearing house, 
where the mistake was discovered and 
demand for its return made before the 
holder’s position had been changed 
for the worse. That decision is disap- 
proved in the present case, and the view 
discarded that the fact as to the holder’s 
condition being changed, or not, by 
reason of the certification, is the criterion 
which is to determine whether he shall 
repay. Payment once made, or certifi- 
cation once made, the bank is bound 
and concluded by its act, the transac- 
tion is finished, and the fact that pay- 
ment was made under misapprehension 
as to the state of the customer’s ac- 
count, affords no ground for recovery in 
case of payment or rescission of the con- 
tract of certification. 
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RESTRICTIVE INDORSEMENTS. 


Address delivered before the New York State Bankers’ Association at the Third Annual Convention held at 
Niagara Falls, N. Y., July 17, 189, by Stuart G. Nelson, Vice-President Seaboard National Bank, New York. 


Mr. President and Gentlemen: 

The task which has been assigned me, 
of addressing you on the subject of “‘Re- 
strictive Indorsements,” will take me 
from the romance of dollar marks, amid 
which bankers love to dwell, and place 


suspicion that a sense of profit some- 
times proves interesting, even to bank- 
ers. 

The topic of which this paper treats, 
although not dealing with the narrow 
and immediate subject of financial profit, 


STuART G. NELSON, 


me for the time being among the dry 
bones of the law. The subject will, 
therefore, I fear, not prove as interest- 
ing as would one in line with our gen- 
eral and favorite pursuit. 

It has often been said that there is no 
profit in the law, and I have a vague 


STUART G. NELSON, Vice-President of the Seaboard 
National Bank of the City of New York, is a native of 
Tarrytown, N. Y., from whence he removed to the 
Metropolis. His banking career began in the service 
of the Continental National Bank, and in 1883, upon the 
organization of the Seaboard National Bank, Mr. Nel- 


is, like many other questions outside of 
such subject, of grave importance to 
financial men, when viewed in a wide 
sense, from the standpoint of the com- 
pensating element of their business. 
The most baneful enemy of modern 
business erterprise, whether it be com- 


son became thecashier of thatinstitution. His address 
upon “Restrictive Indorsements,’”’ which we publish 
in this number, was very favorably received at the 
Convention, and led to an animated discussion. It is 
published in pamphlet torm, and if any of our readers 
desire copies they will be furnished on application, 
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mercial, industrial or financial, is uncer- 
tainty. With the distress and stagnation 
wrought by the uncertainties of both 
the tariff and currency fresh before us, 
and still upon us, I need not dilate fur- 
ther upon this point. If the element of 
uncertainty is an important one in gen- 
eral business enterprise, it is apparent 
how vital it must be in banking in which 
the stupendous volume of figures dealt 
in is infinitely larger and the proportion 
of profit infinitely smaller than in the 
field of any other human endeavor. A 
slight factor of uncertainty may prove a 
great menace to the banking industry, 
and our interest, above all others, lies in 
reducing the business, as far as possible, 
to a standard of absolute certainty, for 
uncertainty means risk, and risk in the 
long run means loss. 

You will agree with me, I think, that 
the recent action of the New York 


Clearing House Association concerning 
Restrictive Indorsements isa step in the 


direction of certainty, and removed from 
uncertainty, and as such should be en- 
couraged and applauded by bankers 
in every section of the country. 

Let me briefly present to you the his- 
tory of the amendment. As far back 
as we can remember, banks have been 
in the habit of frequently adding to their 
indorsements, when forwarding paper 
to New York or other points, words of 
restriction, such as ‘‘for collection,” “for 
account of,” or ‘‘for remittance to.” 
Such paper was dealt with by banks 
through whose hands it passed in the 
same manner as paper bearing nothing 
but absolute or ordinary indorsements, 
and it was presumedthat the same right 
of recourse existed against previous in- 
dorsers in both classes of paper. 

However, the result of a friendly suit 
brought by the National Park Bank of 
New York against the Seaboard Na- 


LAW JOURNAL. 


tional Bank of the same city proved a 
revelation to many of us, and pointed 
out the great danger which lurked in 
checks and other paper having restrict- 
ive indorsements. 

In that suit the National Park Bank 
sought to recover the amount which it 
had overpaid on a draft which was drawn 
by its correspondent for eight dollars 
and before having been presented was 
raised to eighteen hundred dollars: 

The facts in the case are interesting, 
and show characteristic methods resort- 
ed to by a clever sharper to victimize 
banks, On July 15, 1885, a man intro- 
ducing himself as Frank Saxton, ap- 
peared at the Eldred Bank, at Eldred, 
Pa., having in his possession a draft 
apparently for eighteen hundred dollars 
drawn by the First National Bank of 
Wallingford, Conn., on the National 
Park Bank of New York, and stated 
that he would like to have the Eldred 
Bank collect the item for him. 

It was received by the bank and en- 
tered in its collection register, and a re- 
ceipt for collection was given by the 
bank to Saxton. The Eldred Bank pre- 
sented the paper to the Seaboard Na- 
tional Bank after indorsing it to the 
order of the defendant’s cashier, ‘‘for 
collection for the account of the Eldred 
Bank, Eldred, Pa,” The Seaboard Na- 
tional Bank received it on the morning 
of July 16, and at once notified the El- 
dred Bank by mail that it had been re- 
ceived and placed to its credit. On the 
following morning the Seaboard Na- 
tional Bank presented it through the ex- 
changes of the New York Clearing 
House to the National Park Bank for 
payment, and as there was nothing on 
the paper to indicate in the slightest de- 
gree that the draft had been tampered 
with, the National Park Bank paid the 
full amount. It was, of course,the cus- 
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tom of the Seaboard National Bank to 
notify its correspondent of the failure of 
collection of any of the drafts or checks 
or of anything wrong regarding them. 
The Eldred Bank waited until July 25, 
and, having been advised ten days prior 
of the due receipt and credit of the 
draft, became satisfied that it was a 
valid instrument, and, tnerefore, upon 
request from Saxton, paid over the pro- 
ceeds less a small charge for collec— 
tion, 

During the trial before the supreme 
court the fact was brought out that the 
man Saxton was a stranger to the officers 
of the Eldred Bank, but that he dis- 
armed them completely by his expressed 
willingness to allow the draft to remain 
with them for collection, and to have 
the proceeds when collected credited to 
him, subject to final disposition upon 
his order. 


Nothing further was heard from Sax- 
ton until about two weeks later, when 


request was received through the mail 
by the Eldred Bank to send the net pro- 
ceeds to him in bills, per express. to 
Buffalo, N. Y., where he would call at 
the express office and receive the pack- 
age. The bills were accordingly sent, 
Since then the bills, as well as the plaus- 
ible Saxton, have been lost to the bank- 
ing world, 

It was not until August 15, a month 
after Saxton appeared at the Eldred 
Bank window, that the National Park 
Bank received notice that the draft had 
been raised from eight to eighteen hun- 
dred dollars. Efforts were immediately 
made to run down the forger, but he 
and his booty had lost their identity like 
the sands of the seashore, 

I would call your attention to the 
cleverly laid plan of Saxton,by which he 
presented the draft in the middle of the 
month, and then, in order that the El- 


447 


dred Bank should not have its suspicion. 
aroused, permitted the returns to remain 
in its possession until-a few days before 
he dnew that it would be impossible to 
longer conceal the fact that the draft 
had been tampered with. He secured 
his money a few days before the close 
of the month, when the monthly return 
of vouchers and adjustment of accounts 
would lead to a discovery of his crime. 
As a specimen of expert alteration and 
forgery the draft was a marvel, and the 
finesse and skill which it displayed 
should be a lesson of caution to all of us 
in the handling of commercial paper. 

The officers of the Wallingford Bank, 
who drew the eight dollar draft, took 
the precaution to run a line in red ink 
to fill up the intervening space between 
the words “‘eight” and ‘‘dollars.” That 
line was obliterated so thoroughly that 
only by the use of a powerful glass could 
a dim shadow of it be detected on the 
paper; in fact, were it not for the affida- 
vits and unquestioned corroborative 
proofs which were furnished, the draft, 
even when suspicion had been directed 
against it, might have successfully with- 
stood assault upon its genuineness. 

On bejng notified by the Wallingford 
Bank that the draft had been raised,the 
National Park Bank made a demand on 
the Seaboard National Bank for the re— 
payment to it of the difference between 
eight dollars and eighteen hundred dol- 
lars. By that time the Eldred Bank 
had parted with the money in good 
faith, and the books of the Seaboard 
National Bank showed that the money 
had actually been drawn by the Eldred 
Bank. 

A suit was brought in the Supreme 
Court to test the question, and was 
ably contested by those leading lights of 
the legal profession—General Barlow , 
representing the National Park Bank, 
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and Messrs. Taylor & Parker, the de- 
fendant. 

The court rendered a decision in favor 
of the defendant, holding that by the 
use of the words ‘‘for collection” the 
Eldred Bank gave notice that the Sea- 
board National Bank did not become 
vested with the title to or ownership of 
the draft, but was acting merely as 
agent, and that it had performed its full 
duty by collecting the draft and paying 
over the proceeds of same to its princi- 
pal, the Eldred Bank, 

The plaintiff sought to have the de- 
fendant held liable on the theory that 
the defendant was the owner of the 
property, and accordingly, had received 
the eighteen hundred dollars for itself, 
and as its property, and that it should 
be obliged to repay the money on the 
ground of having received property to 
which it was not entitled. The defend- 
ant, however, claimed that it had not re- 


ceived anything for itself in the trans- 
action, and as it had paid over to its 
principal, the Eldred Bank, the eighteen 
hundred dollars in good faith its obli- 
gation in the transaction came to an 
end. 


You will observe that the real question 
round which the decision in the case re- 
volved was whether or not the Seaboard 
National Bank was, in law, the owner 
of the draft, and this is the all impor- 
tant point to bear in mind when consid- 
ering the subject of ‘‘Restrictive 
dorsements.”’ 

The case was appealed from the Trial 
Court to the General Term, where the 
decision was sustained. It was then 
taken to the Court of Appeals, and there 
the decision of the lower court was 
affirmed in an exhaustive opinion by 
Judge Vann, in which all the Justices 
concurred, the Court plainly stating 
that if there was any cause of action it 
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was against the Eldred Bank, or Saxton, 
not against the defendant. Allow me 
to briefly quote from the opinion: 

‘*When the draft in question was paid 
by the plaintiff under mistake of fact, 
the defendant either owned it or simply 
held it for collection, as agent of the 
Eldred Bank. * * * If, however, 
the defendant did not then own the 
draft, but merely presented it for pay- 
ment as agent of another bank, it could 
not be required to repay, provided it 
had paid over to its principal before no- 
tice of the mistake, The plaintiff claimed 
that the entry made by the defendant 
on its books to the credit of the El- 
dred Bank upon receipt of the draft, 
proved that it belonged to the defend- 
ant, while the defendant claimed that 
the restricted indorsement of the draft 
by the Eldred Bank prevented any 
change of title, and simply created an 
agency for collection. A question of 
fact as to the intention of the parties to 
the transaction to be determined by 
considering their words and acts. * * 
Moreover, it seems to be settled that the 
title to commercial paper received for 
collection by a bank and forwarded to 
its correspondent in the usual course of 
business, without any express agree- 
ment in reference thereto, does not vest 
in such correspondent, even if it has re- 
mitted upon general account in antici- 
pation of collection. Title passes only 
by contract to that effect, to be either 
expressly proved or inferred, from an 
unequivocal course of dealing.” 

As the result of this opinion, the 
National Park Bank commenced suit 
against the Eldred Bank directly, which 
has progressed as far as the General 
Term. Messrs.Taylor & Parker, who rep- 
resented the Seaboard National Bank, 
set up the same defense in behalf of the 
Eldred Bank. It was argued in behalf 
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of the Eldred Bank that its indorsement 
‘for collection for account of the El- 
dred Bank” was notice of the agency of 
the Eldred Bank in the transaction, just 
as itshowed that the Seaboard National 
Bank was merely an agent, The Gen- 
eral Term, however, did not accept this 
view of the case, and rendered a decision 
in favor of the plaintiff. The case now 
stands appealed, and will be heard later 
in the Court of Appeals. 

This is a brief history of the case which 
has revolutionized the methods of long 
standing in the use of the collection 
stamp. About one year ago another 
bank in New York city had a raised 
draft returned by its correspondent, 
and immediately demanded the return of 
the overpayment from its neighbor, 


Payment, however, was refused, for the 
bank on which the claim was made, with 
its usual up-to-date methods, had in- 
formed itself fully as to the Seaboard 
National Bank case, and called atten- 


tion to the restrictive indorsement, and 
the decision concerning such cases, 
This attracted considerable attention, 
and opened the eyes of banks heretofore 
unacquainted with the decision to the 
real status of liability in cases of re- 
Sstrictive indorsements. The conse- 
quence of this public attention was the 
starting of a movement to compel all 
banks in New York city to become re- 
sponsible each to the other upon all in- 
dorsements of whatever nature. The 
movement was strongly opposed by 
many, who showed that it would not 
meet the real mischief sought to be cor- 
rected. What was aimed at was, first to 
prevent the perpetration of crime, and, 
secondly, to prevent criminals from 
visiting loss upon innocent banks so 
situated that no careor scrutiny on their 
part could stay the hand of thecriminal. 
You will readily see that a bank to which 


449, 


a draft is presented for payment through 
respectable banking channels, when the 
draft, under the eye of an expert teller 
appears genuine, can do but one thing, 
and that is to pay it. A bank which 
forwards such paper for collection has 
the power, however, by its vigilance and 
scrutiny, of putting an end to the 
schemes of sharpers, and preventing 
them from preying upon the banking 
community. 

If the forwarding bank, however, is 
under no responsibility in the transac— 
tion, it will be apt to be easy going and 
careless, and permit itself to be inno- 
cently used as an instrument of crimin- 
als, as was the fact in the Saxton case. 

Nothing is better calculated to arouse 
vigilance than responsibility. If for— 
warding banks realize that they are re- 
sponsible for the genuineness of paper 
transmitted by them, the trade of the 
bank sharper will fall to a low ebb, and 
the cause of honest banking will be 
furthered. 

It was to effect this result, and to put 
responsibility where it properly belongs, 
that the Clearing House Association 
passed the resolution forbidding the 
sending through the exchanges after 
July 1st, 1896, of any item bearing re- 
strictive indorsements unless they are 
guaranteed. 

In consequence of that resolution, re- 
strictive indorsements have largely dis- 
appeared, and forwarding banks, now 
realizing that they are not merely irre- 
sponsible agents in forwarding transac- 
tions, will be more alert about the char- 
acter and antecedents of those for 
whom they act, and less available as 
innocent tools in the hands of criminal 
“strangers.” 

The question now remains to be con- 
sidered, what are the restrictive in- 
dorsements which fall within the mean- 
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ing of the Clearing House resolution? 

The resolution, by its terms, is di- 
rected against any checks, sight drafts, 
notes, bills of exchange, or other items 
having thereon any qualified or re- 
strictive indorsement, such as ‘‘ for col- 
lection” or ‘‘ for account of.” 

It is quite natural that some difficulty 
should be encountered in determining 
what forms of indorsements are cov- 
ered by the resolution. 

In a sense, every indorsement which 
departs from the form of an ordinary 
general indorsement is restrictive. 

It is apparent, however, from a con- 
sideration of the reasons that led to the 
adoption of the Clearing House resolu- 
tion, that its object was to prevent a 
bank which had received money upon a 
forged or otherwise irregular check 
from pointing to the indorsement on the 
paper and saying: ‘‘ We acted in this 
matter merely as an agent, and you can- 
not have recourse upon us.” With that 
in mind, it will be apparent that the in- 
dorsements which are intended to be 
forbidden are those which indicate that 
an agency exists, or, what amounts to 
the same thing, that the title to the 
paper has not passed. 

That such is the intention is also ap- 
parent from the language of the resolu- 
tion itself, which when describing the 
indorsements which are prohibited men- 
tions *‘ such as ‘for collection,’ and ‘for 
account of.’” 

The words “‘ for collection” and ‘‘for 
account of” clearly show the existence 
of an agency, so also do the words ‘‘for 
remittance to,” and leave the paper sub- 
ject to all the mischief which was sought 
to be corrected. 

There is a form of indorsement in 
vogue with depositors, and serving a 
very useful purpose which has been the 
subject of inquiry since the passage of 
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the resolution. I refer to the indorse- 
ment “for deposit,” or ‘‘for deposit 
only.” 

This indorsement is, as we are all aware, 
resorted to as a matter of precaution to 
prevent paper from going astray or be- 
coming diverted, and many depositors 
would deem it a misfortune and hard- 
ship if they were prevented from availing 
themselves of such safeguard. 

The question has been raised that it is 
a restrictiveindorsement. It is restric- 
tive, however, only in the sense of indi- 
cating that it is indorsed merely for the 
purpose of being deposited in a bank. 
Now it is a familiar rule to all of us that 
when paper is deposited ina bank in the 
ordinary way, the bank becomes the 
owner of or vested with the title to the 
paper. 

When a person, therefore, indicates 
by his indorsement that he makes it ‘‘for 
deposit” in his bank, it seems clear that 
he does not betray an intention not to 
pass the title to the paper, but quite the 
contrary. In viewof the fact, however, 
that the use of the words above referred 
to has not been specially passed on by 
the courts, and also for the reason that 
many banks are discriminating against 
items on which they appear, I recommend 
that it will be better for depositors to in- 
dorse their items in blank, or to make 
use of the words “ Pay to Bank or 
order.” 

Another approved form of indorse- 
ment, as I understand it, is one reading: 
‘*Pay Smithburg Bank, or order, for 
credit Bank of Jonesville, John Smith, 
cashier.” Here the indorsement would 
seem to indicate merely that the paper 
is to be paid to the Smithburg Bank and 
that the Jonesville Bank is to have the 
credit of it. 

In ordinary banking transactions such 
a course would make the Smithburg 
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Bank the owner of the paper and give 
the Jonesville Bank a claim against it 
for the amount received. The transac— 
tion, obviously, would involve the pass- 
ing of title tothe paper, and hence such 
indorsement I maintain should not be 
regarded as falling within the spirit of 
the resolution. 

Some banks, in order to save time and 
labor and multiplicity of stamps, are de- 
sirous of adopting an indorsement 
stamp which will be acceptable on all of 
their items, and which may be stamped 
on them indiscriminately. This would, 
of course, require the making of a gen- 
eral indorsement without mentioning the 
name of any indorsee. 

There is an objection to such course, 
for the reason that an item may, through 
miscarriage in the mails, theft, or other 
reason, not reach its destination, In 
such case, the bank forwarding the item 
might be subjected to considerable em- 
barrassment, the expense of tracing 
the missing paper or indeed absolute 
loss. 

I have suggested that if banks insist 
upon such a method an indorsement 
reading, ‘‘Pay to any bank or banker, 
or order, Smithburg National Bank, 
John Smith, Cashier, ” might be used 
with advantage. If there were then any 
diversion or loss, the fact that the paper 
could be paid only toa member of the 
banking community would afford some 
protection to the indorser. 

Its disadvantages, however, when com- 
pared with an indorsement in which the 
indorsee is named are apparent. 

I have dealt with the topic of this 
paper purely from the standpoint of a 
practical banking man, and in the light 
of my own experience with the subject, 
avoiding debatable questions. 

Many bankers are seeking information, 
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finding it necessary, doubtless, on ac— 
count of the return of items forwarded 
by them. 

Some difficulties must be expected to 
arise at the inception ot any new system, 
Notwithstanding, however, such tem- 
porary annoyance and trouble, I am 
confident you will agree with me that we 
will not have suffered in vain, if, by the 
new method, business shall be conducted 
with greater safety. Itis but right that 
banks requiring unrestricted indorse— 
ments shall in turn, furnish such to their 
correspondents, and while I am not in- 
formed of any concerted action in that 
direction, still, I am sure, the prac- 
tice will easily and naturally become 
general. 

In closing, allow me to congratulate 
you upon the success achieved by the 
Association thus far. I am sure we have 
all felt its influence and benefits, and in 
the annual reunions provided for us 
have learned toappreciate that better 
understanding among men which social 
intercourse fosters and which is so val— 
uable to men in every line of industry, 
Certainly the work accomplished during 
its short existence speaks louder than 
any words I can utter in commendation 
of the wisdom and forethought displayed 
by its founders. To the Officers and 
Council of Administration we owe much 
gratitude, for their duties have been at 
times arduous, requiring much painstak- 
ing thought, in order to guide the Asso- 
ciation in such a way as to accomplish 
work that will be of lasting benefit, 

Let us push the work vigorously dur- 
ing the coming years, so that the New 
York State Bankers’ Association may 
not only continue but also increase its 
influence throughout the country asa 
useful factor in the betterment of affairs 
financial, 
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GEORGE LaMONTE. 


President of the First National Bank, Bound Brook, N. J. 


Alike favorably known in financial and 
commercial circles, George LaMonte, 
President of the First National Bank of 
Bound Brook, N. J., and an extensive 
paper manufacturer of this city, has 
proven himself first an excellent man of 
business and then a successful financier. 

Descended from the Highland Clans 
of Scotland, Mr. LaMonte’s ancestors 
came tothe United States about 1750, 
and some of them participated in the 
Revolutionary War, as members of the 
Continental army. 

The subject of these remarks was born 
in Schoharie County, N, Y., in 1834, 
and received his education at Union 
College, from which he graduated in 
1857. Heis a member of the Phi Belta 


Kappa and the D. K. E, fraternities. 
Mr. LaMonte’s first engagement was the 
presidency of a female college in Vir- 
ginia, which position he successfully 
filled for several years, 

In 1865, he came to the Metropolis 
and began his commercial career as a 


manufacturer of paper. In 1874 he be- 
came connected with Campbell, Hall & 
Co., the then oldest and largest paper 
house in the city, whose business had 
been originally established in 1787. Re- 
maining with this firm throughout the 
successive changes of Campbell & Smith 
and Augustine Smith & Co., Mr. La- 
Monte succeeded to the sole proprietor- 
ship of the business. Under his conduct 
of affairs, the high prestige of this old and 
reliable house has been maintained. The 
National Safety Paper, so generally 
used for checks by bankers through- 
out this and other countries, was in- 


vented in 1871 by Mr. LaMonte and is 
still made exclusively by him. 

In 1888, Mr. LaMonte organized the 
First National Bank of Bound Brook, 
N. J., and has been its president since 
its establishment, The bank has proved 
a success. 

As a member of the American Bank- 
ers’ Association, Mr. LaMonte has taken 
an active interest in its discussion of 
financial topics and, at the annual con- 
vention of that body, held in Kansas 
City, Mo., September 1889, an address 
prepared by him, was read on ‘‘Safety 
Papers and their Importance,” his re- 
marks receiving the close attention of 
the members. 

While a member of the Sons of the 
American Revolution, as well as of 
several clubs, Mr. LaMonte is essen- 
tially domestic his tastes, and 
his keenest recreation is derived 
at his beautiful farm, near Bound 
Brook, N. J., which is considered one 
of the finestin the state. He takes deep 
interest in the breeding of Guernsey 
cattle, and his herd contains many 
prize winners. In 1888, Mr. LaMonte 
was the candidate of the Prohibition 
Party for governor of New Jersey, 
and has frequently been identified with 
movements for clearing the political at- 
mosphere of that state. In 1858, he 
was married, and his two sons are en- 
gaged in business with him. 

No little of Mr. La Monte’s success is 
attributable to his genial disposition,and 
there are comparatively few in whom are 
found as strong principles of true phil- 
anthropy as are possessed by him. 


in 





LEGAL DECISIONS, 


BANKING LAW. 


HIS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
T rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case publishe 
herein, will be furnished on application. 


° CERTIFICATION OF PROMISSORY NOTE. 


CERTIFICATION OF CUSTOMER'S NOTE PAYABLE AT BANK UNDER MISTAKE AS TO AC= 
BY CERTIFICATION—MONEY PAID THEREUNDER 
CANNOT BE RECOVERED. 


COUNT-—-BANK BOUND 


Riverside Bank v. First National Bank of Sh=nandoah, Pa 


U. S. Circuit Court of Appeals, Second Circuit, 
May 1895. 


Present, Hons. William J. Wallace, E. Henry Lacombe and Nathaniel Shipman, J J 


The certification by a bank of a promissory note, made by its customer payable at the bank,is 
a binding agreement by the bank to pay the amount tothe holder; and the bank cannot rescind 
its contract upon the ground that the certification was made under mistake as to the state of its 
customer’s account, nor recover back the money upon such ground, where it has been paid to the 


holder of the note. 


Action by the Riverside Bank of New 
York, plaintiff, to recover from the 
First National Bank of Shenandoah, 
Pa., defendant, the amount of a note, 
owned by defendant, payable at the 
bank of plaintiff, which plaintiff had cer- 
tified by mistake, and which was paid 
through the New York Clearing House 
to the agent of defendant. The trial 
judge directed a verdict for defendant. 
Judgment affirmed. 

The facts were these: Liebler & Co. 
customers of the Riverside Bank, made 
their promissory note dated May 2, 
1887, to the order of one Yuengling, 
payable four months after date at the 
Riverside Bank. The note was made 
for Yuengling’s accommodation. Bear- 
ing his indorsement, the note was pur- 
chased for value and in due course of 
business by the First National Bank of 
Shenandoah, Pa., defendant. Shortly 
before maturity, defendant forwarded 
the note for collection to its correspond- 
ent in New York city, the National Park 
Bank, and that bank, through its up- 
town collecting agent, on September 3, 
1887, presented the note to the River- 


side Bank with a request for certifica 
tion. That bank certified the note, 
supposing the account of Liebler & Co. 
the makers, to be good for the amount, 

Shortly afterwards, the Riverside 
Bank discovered that, in fact, the ac- 
count of Liebler & Co. was not good for 
the amount of the note. Thereupon, it 
endeavored to ascertain what bank was 
the owner of the note or had caused it 
to be presented for certification, but was 
unable to do so until late 
noon of September sth. 

On the morning of September 6th the 
Riverside Bank notified the National 
Park Bank that the note had been certi- 
fied by mistake, and that at the time,the 
Riverside Bank was not in funds suffi- 
cient to pay it and requested the Park 
Bank to withhold the note from its ex- 
changes from the clearing house; but 
the Park Bank refused to withhold the 
note. 

The First National Bank of New York 
was the clearing house bank for the 
Riverside Bank, and by the rules of the 
Clearing House was obligated to pay 
all items against banks for which it 


in the after- 
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cleared in the exchanges. When the 
note was sent with the other exchanges 
of the National Park Bank to the Clear- 
ing House, the First National Bank 
paid it conformably withthe rules. 

The rules of the Clearing House pro- 
vided that “‘errors of the exchanges and 
claims arising from return of checks or 
from any other cause, are to be adjusted 
directly between the banks who are par- 
ties to them, and not through the Clear- 
ing House, the association being in no 
way responsible in respect to them. All 
checks, drafts, notes or other items in 
the exchanges returned as not good or 
missent shall be returned the same day 
directly to the bank from whom they 
were received,and the said bank shall im- 
mediately refund to the bank returning 
the same, the amount which it has re—- 
ceived through the Clearing House for 
said check, draft, notes, or other items 
so returned to it, in specie or legal ten- 
der notes.”’ 

The First National Bank did not re- 
turn the note to the National Park Bank 
but on September 6th the Riverside 
Bank caused it to be formally presented 
for payment and protested for non-pay- 
ment, giving notice thereof to Yueng- 
ling. 

The Riverside Bank produced the note 
at the trial and offered to surrender it 
to the First National Bank of Shenan- 
doah, Pa. 


Wa ace, Circuit Judge, We are un- 
able to discover any ground upon which 
the plaintiff was entitled to recover. 
The certification of the note by the plain- 
tiff was an agreement to pay the am- 
ount, and the contract can no more be 
rescinded than could any other contract 
because one of the parties in making it 
was under a misapprehension of fact, 

A note made payable at a bank where 
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the maker keeps an account, is equiva- 
lent to a check drawn by him upon the 
bank; and the bank, if in funds, owes 
him a duty to pay it on presentation, 
Aetna N. B, v. Fourth N. B. 46 N. Y, 
88; Indig v. Nat. City B., 80 N. Y. 100, 
The certification of a check drawn upon 
a bank is equivalent to the acceptance 
of a bill of exchange and imposes Upon 
the bank an obligation to pay the am- 
ount for which the check is drawn, to 
the holder upon demand, at any time 
before the statute of limitations attaches, 
Farmers & Mechanics’ Bank v. Butchers 
& Drovers’ Bank, 16 N. Y. 125. 

In Merchants’ Bank v. State Bank 
(10 Wall.604,)the court used this lang- 
uage: 

“By the law merchant of this country 
the certificate of the bank that a check 
is good is equivalent to acceptance. It 
implies that the check is drawn upon 
sufficient funds in the hands of the 
drawee, that they have been set apart 
for its satisfaction, and that they shall 
be so applied whenever the check is pre- 
sented for payment. It is an undertak- 
ing that the check is good then, and 
shall continue good, and this agreement 
is binding on the bank as its notes of 
circulation, a certificate of deposit pay- 
able to the order of the depositor, or 
any other obligation it can assume.” 

In Meade v. Merchants’ Bank of 
Albany (25 N. Y. 143) it was held that 
the certification as good of a promissory 
note payable at bank, where the course 
of business between banks is, instead of 
actually paying notes of customers when 
in funds on presentment, to mark them 
as good and settle in the exchanges, is 
an absolute promise to pay; not the 
agreement to pay the debt of another, 
but the engagement of the bank to pay 
its own debt to the holder of the note, 
The certification entitles the holder 
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to suspend any remedy against the 
maker, and relax steps to charge the in- 
dorser ofthe paper. The bank has au- 
thority from the note itself to apply to 
its payment the funds of the maker 
(Kymer v. Laurie, 18 L, J. Q. B. 218) 
and when the holder accepts the certifi- 
cation, the customer becomes a debtor 
to the bank, Thus the contract implied 
by the certification has both the ele- 
ments of a good consideration, a result- 
ing disadvantage to the promisee and an 
accruing advantage to the promisor. 

Money paid under a mistake of fact 
is recoverable of the party receiving it, 
because good conscience forbids him to 
retain that which justly belongs to the 
other party; but the principle has no 
application to the case where the recip- 
ient has a right to retain the money be- 
cause it has been paid pursuant to a 
contract which he was entitled to en- 
force. 

Assuming that the certification of the 
note, and its payment through the clear- 
ing house was equivalent to a payment 
by the plaintiff over its counter to the 
defendant, the case falls within one of 
those exceptions to the general right to 
recover back money paid by mistake, 
which are found in the law of negotiable 
paper. One of these exceptions is that 


the drawee of a bill of exchange is pre- 
sumed to know the signature of the 
drawer, and payment by the drawee of 
the bill is ordinarily an admission of 
the genuineness of the signature, which 
he is not afterwards, in a controversy 
between himself and the holder, at lib- 


erty to dispute. Another exception re- 
cognized by the decided weight of au- 
thority is that the payment of a check 
or of a note by the bank at which it is 
made payable, although made under 
misapprehension of the state of the 
maker’s account with the bank,concludes 
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the bank as against the holder of the 
paper. Bolton v. Richard, 6 Term, 139; 
Aiken v. Short, 1 Hurl. & Nor, 210: 
Levy v. Bank, 4 Dall. 236; Peterson v. 
Union N. B. 52 Pa. St. 206; Oddie v. 
Nat. City B., 45 N. Y. 735; M’frs. B, 
v. Swift, 70 Md. 515; First N. B. v. 
Burkham, 32 Mich. 328. 

The cases of Irving Bank v. Wether- 
ald (36 N. Y. 335) and National Park 
Bank v. Steele & Johnson Mfg. Co. (58 


Hun, 81) are cited as authorities to the 


contrary. In Irving Bank v. Wetherald, 
the question was not whether the money 
could be recovered back from the party 
to whom it had been paid, but whether 
a payment made to that party, the 
holder of the note, after the bank had 
discovered its mistake, and made to en- 
able the bank to resume the control of 
the paper and take steps to charge the 
indorsers, was an extinguishment of the 
note. That adjudication is therefore 
not in point, The case of National Park 
Bank v, Steele & Johnson Mfg. Co. is in 
point and is entitled to respectful con- 
sideration, although not a judgment of 
the court of last resort; but we are un- 
able to accede to its conclusions, 

Upon principle, where the holder of a 
note presents it at the bank at which it 
is made payable, receives the money, 
and surrenders the paper, the transac- 
tion is in effect a purchase from the 
holder. It isa completed transaction, 
which cannot bs rescinded except for 
fraud or in case of mutual mistake. 
Where forged paper is delivered the 
consideration fails and a different rule 
obtains. 

A case strictly analogous is where a 
bank accepts the check of a customer 
and credits the amount to the account 
of the depositor. Of such a case the 
supreme court used this language: 
‘*When a check on itself is offered to a 
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bank as a deposit, the bank has the op- 
tion to accept or reject it, or to receive 
it upon such conditions as may be agreed 
upon. If it be rejected there isno room 
for any doubt or question between the 
parties. If, on the other hand, the 
check is offered as a deposit, and re- 
ceived as a deposit, there being no 
fraud and the check genuine, the parties 
are no less bound and concluded than in 
the former case. Neither can disavow 
or repudiate what has been done. The 
case is simply one of an executed con- 
tract, There are the requisite parties, 
the requisite consideration, and the 
requisite concurrence and assent of the 
minds of those concerned.” Nat. Bank 
v. Burkhardt, 100 U. S. 686. 

To permit a bank which has paid a 
note or check of a customer to rescind 
the transaction because it discovers that 
it was mistaken in the state of the cus- 
tomer’s account, would, as is pointed 


out by Judge Cooley in First National 
Bank v. Burkham, supra, reverse the 
rule of commercial law, and transfer 
from the acceptor to the payee the re- 
sponsibility which the former assumes 
by the acceptance and the loss which 


should be left where it fell. He said: 
“We think it would be an exceedingly 
unsafe doctrine in commercial law, that 
one who has discounted a bill in good 
faith and received notice of payment, 
the strongest possible assurance that it 
was drawn with proper authority, should 
afterwards hold the moneys subject to 
such showing as the drawee might be 
able to make as to the influences oper- 
ating upon his mind to induce him to 
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make payment. ‘The beauty and value 
of the rules governing commercial paper 
consists in their perfect certainty and 
reliability; they would be worse than 
useless if the ultimate responsibility for 
such paper, as between payee and 
drawee, both acting in good faith, could 
be made to depend on the motives which 
influenced the latter to honor the paper.” 

The facts of this case illustrate the 
truth of these observations. The de- 
fendants, relying upon the certification 
by the plaintiff, took no steps to charge 
the indorser upon the note, and if this 
action could be maintained, in order to 
regain the situation in which it was 
placed by the act of the plaintiff, would 
be obliged to resort to the uncertain 
chances of a litigation with the indor- 
ser. Treating the case as one in which 
the money was paid by the plaintiff over 
its counter to the defendant, the lang- 
uage of the court in Aiken v. Short, is 
apposite. ‘‘The plaintiffs, having vol- 
untarily parted with their money, to 
purchase that which the defendant had 
to sell, though no doubt it turned out 
different to and of less value than what 
they expected, cannot maintain the ac- 
tion.” 

The conclusions thus reached render 
it unnecessary to consider the question 
whether the defendant’s situation was 
changed to its injury because the note 
was not protested upon Labor Day, 
September 5, instead of September 6, 

The trial judge properly directed a 
verdict for the defendant, and the judg- 
ment should be affirmed. 

All concur, 
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POSTMASTER’S DEPOSITS. 


DEPOSITS BY POSTMASTER IN NATIONAL BANK A TRUST FUND—BANK A BAILEE—PAYMENT OF 
MASTER'S PRIVATE CHECKS NOT CHARGEABLE—SET OFF OF DEPOSIT AGAINST 
POSTMASTER’S INDEBTEDNESS NOT ALLOWED, 


United States v. National Bank of Asheville, et al. 


POST 


U. S.circuit court, W. D., North Carolina, March 7896. 


Where a national bank, not a designated government depository, receives under permissive 
authority of law and the P. O, regulations, deposits of money made by a postmaster in his official 
capacity, the bank is a trustee and bailee of the government and is accountable to it for all such 
deposits not legitimately withdrawn by the postmaster for the requirements of the public service. 
If the bank pays out such deposits upon the private checks of the postmaster, in satisfaction of his 
individual indebtedness, the payments are not chargeable against the balance due the govern- 
ment; nor can the bank set-off such balance against the postmaster’s individual indebtedness to it, 


Bill in equity by the United States 
against the National Bank of Asheville 
and others to require an accounting in 
respect to public moneys deposited with 
it by defendant George W. Cannon, as 
postmaster at Asheville. Demurrer to 
bill overruled. 

The bill alleged that Cannon was ap- 
pointed postmaster at Asheville, March 
27,1889,and discharged the duties of the 
office until April 17, 1893, when he was 
removed, Between April 1, 1892, and 
April 17, 1893. he received, in his official 
capacity, on behalf of the United States, 
$40,594.04 which he deposited with the 
National Bank of Asheville, and received 
from the bank a ‘‘deposit or pass-book”’ 
showing the statement of said deposits 
to the account of Cannon, as postmast- 
er. The bill alleged the bank had full 
knowledge that the deposits were the 
moneys and property of the United 
States. 

Further alleged that on May13, 1893, 
after his removal from office, Cannon 
deposited with the bank the sum of $600 
to be applied as a credit to his account 
as postmaster, in substitution of moneys 
which he had checked out of the bank 
and appropriated to his own private 
use. 


Further alleged, the bank had full 


knowledge of Cannon’s removal April 
17, 1893, and that a balance ‘of $4,764.- 
82 on his deposit account as postmaster 
on May 13, 1893, were the moneys of 
the United States and not the funds of 
Cannon, as they were deposited in the 
fiduciary capacity of postmaster and 
financial agent of the United States. 

Before suit, a regular demand was 
made on defendant bank for an account 
and settlement of the public moneys re- 
cieved by it on deposit by Cannon which 
was refused. 

Following is asynopsis of the decision 
of Dick, District Judge, overruling the 
demurrer: 

National bank a trustee of postmaster’s 
deposit—The implied admissions of the 
defendant bank, on demurrer, bring the 
case within the ancient and fundamental 
principles of equity, that all persons 
coming into the possession of trust 
property, with notice of the trust, shall 
be considered in equity as trustees and 
bound with respect to that property to 
comply with the requirements and pur- 
poses of the trust; and when a party has 
dealings with a trustee, with actual or 
constructive notice of the trust, he will 
be required to repay to the trust fund 
any moneys which he may have re- 
ceived in consequence of the breach of 
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trust. In such transactions he will be 
declared by the court a constructive 
trustee, In this case it is not necessary 
for the court to hold defendant bank a 
constructive trustee as it voluntarily as- 
sumed the duties and obligations of an 
implied trust arising out of the conduct 
and manifest intention of the parties 
when the public moneys were deposited 
and received. 

National banks as depositories—If na- 
tional banks are designated as deposit- 
ories of public moneys, they must give 
such satisfactory security by deposit of 
United States bonds as may be re- 
quired by. the secretary of the treas- 
ury for the safe keeping and prompt 
payment of the public moneys deposited 
and the faithful performance of their 
duties as financial agents. National 


banks not designated as depositories 
cannot lawfully receive public moneys 
on deposit, except in the case of post- 


masters making deposits under peculiar 
and specified circumstances. By posi- 
tive law and the specific regulations of 
the P. O. department (Postal Laws & 
Reg. p. 72) all postmasters receiving 
public moneys in their official capacity 
are custodians of the funds collected by 
them or placed in their possession and 
custody, and are required to keep them 
safely without loaning, using, deposit- 
ing in banks, or exchanging for other 
funds than as specially allowed by law, 
until ordered by the postmaster general 
to be transferred or paid out. Where 
there is no designated depository in the 
county where a post office is situated, 
the postmaster may at his own risk, and 
in his official capacity, make deposits in 
a national bank in his town or city; but 
he or any other person cannot demand 
or receive directly or indirectly, interest 
on such deposits, 

National bank a bailee of the government 
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—A national bank that knowingly re. 
ceives such funds from a postmaster 
under such permissive authority, and 
opens an account with him in his official 
capacity, assumes a fiduciary relation to 
the government by reason of the privi- 
lege conferred—the confidence reposed, 
and the risk of possible loss. This im- 
plied authority of law to receive public 
moneys on deposit is, in effect, equiva- 
lent to an express delegation of author- 
ity to receive, and constitutes such 
national bank a bailee of the government 
and it assumes the obligation of safely 
keeping the public moneys thus depos- 
ited and accepted; and any undue neg- 
ligence or non-observance of law on its 
part has the legal effect of fraud and 
breach of the trust and confidence ex- 
pected and reposed under the sanction 
of positive law. 

Postmaster’s private check not chargeable; 
set-off not allowed—Such funds are to be 
held and safely kept for the purposes in- 
tended, and can only be lawfully with- 
drawn by a postmaster under orders of 
the post-office department to.meet the 
legitimate requirements of the public 
service, The bank, as a lawfully au- 
thorized bailee of such funds, is pre- 
sumed to know the law regulating the 
care, custody and disposition of the 
same, and cannot, without incurring 
liability, knowingly ailow the post- 
master, by private check, to withdraw 
such funds for his personal use, and can- 
not under any circumstances retain and 
apply such funds in satisfaction of the 
personal indebtedness of the postmaster 
on private account. The fact that the 
public moneys deposited by the post- 
master in his official capacity were min- 
gled with the funds of the bank, so as to 
lose their identity, did not impair the 
legal and equitable rights of the govern- 
ment, which still remain as a charge 
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upon the entire mass of the bank funds 
until the trust moneys are fully restored 
to the rightful owner, If the bank was 
insolvent and was in process of liquida- 
tion, the United States, by not taking 
the security required by law to guard 
against possible loss of public moneys 
deposited and received by permissive 
authority, would be in the position of 
other creditors in the distribution of 
the insufficient assets of the bank, who 
had no connection with the misapplica— 
tion of the trust funds. Cook Co, Nat. 
v. U. S., 107 U.S. 445. 

Application of law to facts of case— 
From the facts alleged in the bill, and 
impliedly admitted by the demurrer, it 
appears that the defendant Cannon, as 
postmaster, received large sums of 
money from the United States and de- 
posited the funds in his official charac— 
ter in defendant bank, and opened an 
account as postmaster and was furnished 
a pass book, in which his official account 


was stated and entered by the officers of 


the bank. The bank was fully aware of 
the duties and obligations of the post- 
master to the government, and it know- 
ingly allowed him, to some extent, to 
withdraw these trust funds on private 
checks, for individual purposes, which 
caused a deficit in his official account, 
but there was still a largebalance of the 
public funds deposited by him as post- 
master; that to meet, in some degree, 
his deficit on official account, and short- 
ly after his removal from office, he 
deposited in said bank $600 and di- 
rected the same to be applied as a credit 
to his official account. By such direc- 
tion of the depositor, the sum of $600 
became a part of the trust fund belong- 
ing to the United States, and could not 
be applied in payment of the debts 
which he owed the bank on private ac- 
count. This question is not very ma- 
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terial as to the result of this case on 
demurrer, as we regard the bank as un- 
der direct liability to complainants for 
any balance of the trust funds which it 
accepted as bailee, after deducting the 
sums of money legitimately withdrawn 
by the postmaster and applied to the 
purposes for which such public moneys 
were designed when deposited. 
Discussion of rights and liability of bank 
as to postmaster’s deposits—The defendant 
bank, under the admissions of fact on 
demurrer, is responsible to the United 
States for any balance of public moneys 
under the directly assumed obligations 
of a lawfully authorized bailee for a val- 
uable consideration, The bank was, by 
law, accorded the permissive privilege 
of receiving public moneys from a post- 
master without furnishing the security 
required of national banks that are ex- 
pressly designated depositories, By 
this indulgence, the government in- 
curred possible risk of loss if the bank 
should become insolvent; and the bank 
was relieved from the rigid penalties 
imposed upon private and unauthor- 
ized banks knowingly receiving deposits 
of public moneys by holding their re- 
ceiving officers as guilty of embezzle- 
ment. A person dealing with officers 
of the government must take notice of 
the extent and nature of the authority 
conferred by law in their official capac- 
ity, and the United States are only 
bound by acts of officers which come 
within the just exercise of official pow- 
ers. The defendant bank, by receiving 
public moneys, deposited by postmaster 
in his official capacity, and by virtue of 
express authority conferred by law, as— 
assumed to some extent the obligations 
of a designated depository, and became, 
nota financial agent, buta bailee, bound 
to exercise the highest degree of care 
over the funds placed in its custody 
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under the peculiar circumstances. Even 
if this legal proposition is too broad and 
stringent, under well settled principles 
of equity, the acceptance of public 
moneys by the bank, with full know- 
ledge of their fiduciary character and 
the confidence reposed by the govern- 
ment, were sufficient to create a duty 
to devete such funds to the purposes in- 
tended by the deposit of such trust 
funds. McKee v. Lamon, 159 U. S. 
317. 

If the bank assumed no higher obli- 
gations than those imposed upon a grat- 
uitous bailee at common law, it was 
bound, in good faith and in law, to re- 
store to the government on demand the 
public moneys deposited which had not 
been paid out by authority of law upon 
the official checks or orders of a right- 
ful public officer. But the bank was 
more than an ordinary mandatory 
bailee, and its primary duty and obliga- 
tion was to the United States, and not 


to the official agent who made the de- 


posit. Its duties and obligations were 
imposed and defined by positive law, 
founded upon considerations of public 
policy. It must be presumed to know 
the law applicable to this peculiar kind 
of bailment. Such funds could not be 
used by the bailee for the purpose of de- 
manding and receiving interest. They 
were in the nature of special deposits 
for government purposes, and could 
only be withdrawn in the manner pro- 
vided by law. If withdrawn on the offi- 
cial checks of the postmaster and applied 
by him to his personal purposes, the 
bank would not be responsible, unless it 
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had actual or constructive knowledge of 
the unlawful intention and purpose of 
the postmaster when the checks were 
drawn or presented and paid; for, as 
the checks were in proper form,the bank 
would have a right to presume that he 
was lawfully performing his official 
duty. 

The public moneys deposited by the 
postmaster in the bank did not come 
within the ordinary rules of law which 
establish the relation of creditor and 
debtor between depositors and banks, 
and require the banks to honor and pay 
the checks of depositors when they have 
funds applicable to such purpose, and 
authorize the banks, by way of lien, to 
retain personal funds of depositors to 
satisfy individual indebtedness to the 
banks. The deposit of public moneys 
in this case in no way misled the bank, 
or was calculated to induce it to extend 
the personal credit of the official depos- 
itor. Nat. Bank v. Ins. Co. 104 U. S. 
54. If the bank, as bailee, mingled 
these public moneys in the general mass 
of its own funds, it may be that the 
bank violated the law by directly or in- 
directly demanding and receiving inter- 
est; as it had no authority to loan such 
funds, and there was, by law, positive 
prohibition, The funds certainly did 
not lose the character they had when 
deposited, and all the funds of the bank 
became, in equity, trust funds of the 
United States until the just claims of 
the government are adjusted and paid. 

Order entered overruling demurrer 
and requiring defendant bank to file 
plea or answer. 
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BANKER’S LIEN AND SET-OFF. 


ACTION AGAINST BANK FOR DISHONORING CHECK—BANK’S RIGHT OF LIEN AND SET-OFF 
AGAINST DEPOSIT OF DEPOSITOR’S PAST DUE NOTE, 


Mount Sterling National Bank v. Green, Court of Appeals of Kentucky, May 14, 1896. 


1. A bank which refuses, without sufficient justification, to pay its depositor’s check on pre- 
sentment, when there are funds on deposit to his credit sufficient for that purpose, is liable to the 


depositor in damages. 


2. Buta bank is justified in refusing to pay its depositor’s check when, at the time of pre- 
sentment, the bank holds the depositor’s note,past due and unpaid, for an amount greater than the 


sum to his credit on general deposit balance. 


The bank has a lien on such deposit balance and 


right to apply it upon the note under the doctrine of set-off. 
3. It is immateriai that at the time of the presentment of the check the bank has not actually 


appropriated the deposit upon the note. 


It is sufficient that the bank has the right of appropria- 


tion, and the refusal to honor the check is a proper exercise of that right, and all the appropriation 


needed. 


Action by James Green against the 
Mt. Sterling Nat. Bank to recover dam- 
ages for its refusal to pay a check drawn 
by plaintiff. Demurrer to answer was 
sustained and verdict for $2,000 for 
plaintiff, Reversed on appeal. 

Green sued the bank for $5,000 dam- 
ages. On October 17, 1892, he issued 
his check for $1,000 which was present— 
ed on October 27, 1892, by the holder, 
and payment refused. He alleged that 
he had ample money to pay the check, 
and claimed damages for injury to 
credit. 

The bank alleged in defense that Dec. 
2, 1891, Green executed and delivered 
his note to the bank for $5,761.31 pay- 
able in six months, which became due 
June 2, 1892. That on October 27, 1892, 
the note was still due and unpaid and 
was for largely more than Green then 
had on deposit and to his credit with 
the bank. That because it had a lien 
and right of set-off against the amount 
of plaintiff's credit on that day, as de- 
positor, the bank refused to pay said 
check, and retained the amount of his 
deposit until October 31, 1892, when 
payment was actually made by him of 


the note, and then the bank released its 
lien and plaintiff drew checks in favor 
of other parties for the entire amount 
of his deposit, which were paid as pre- 
sented. 

A general demurrer to the bank’s an- 
swer was filed and sustained, a demur- 
rer by the bank to the petition having 
been previously overruled; and verdict 
and judgment being subsequently ren- 
dered for plaintiff for $2,000, the bank 
appealed. 

Lewis, J. held: 

LIABILITY OF BANK FOR DISHONORING 
CHECK AGAINST FUNDS—It seems to be 
well settled that the obligation of a 
bank to pay checks, drafts, and orders 
of a depositor, so long as it has in its 
possession funds of his sufficient to do 
so, and which are not encumbered by 
the attaching of an earlier lien in favor 
of the bank, and the reciprocal right of 
the depositor to have them paid, are so 
far substantial that if the bank refuses, 
without sufficient justification, to pay 
the check of a customer, the customer 
has his action for damages against the 
bank. Morse, Banks, 458. As, there- 
fore, the statements in the petition con- 
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stitute, prima facie, a cause of action, 
the demurrer to it was properly over— 
ruled, 

BANK’S RIGHT OF LIEN AND SET-OFF— 
But in the language of Masonic Sav. Bk. 
v. Bangs, 8 Ky. Law Rep. 16, “the right 
ofa bank to a general lien on the 
money and funds of the depositor in its 
vaults, for the payment of the balance 
of the general account of the derositor, 
is recognized by all the elementary 
books on banks and banking, and sus- 
tained by an unbroken line of American 
decisions.” In Pursifull v. Pineville 
Banking Co.’s Assignee (Ky. App.) 30 
S. W. 203, it is said by this court that 
there is no difference of opinion as to the 
right of a bank, under the doctrine of 
set-off, to have applied to the payment 
of a note held by it against a depositor, 
unappropriated funds he may have de- 
posited in the bank to his credit. As 


aptly and correctly said in Herndon v. 
Banking Co, (decided by the Superior 


Court) to Ky. Law Rep. 584: “The re- 
lation between the bank and depositor 
is that of debtor and creditor, and 
as long as it exists the bank must honor 
drafts or checks of the depositor in the 
order in which they are presented, to 
the extent of the deposit. But when,on 
account of any legitimate transaction 
between the parties, the relation is 
shifted, and the balance of the account 
is against the depositor, it seems to us 
that, upon principle, the bank should 
not be required to respond to the de- 
mand of the holder of a check which 
was drawn before this altered condition 
of affairs, but of which the bank had no 
notice until afterwards.” 

In this case, however, the depositor 
prior to and at the date of the check, 
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was indebted to the bank, by a promis- 
sory note past due, in an amount greater 
than what he had on deposit and there- 
fore occupied the relative attitude of 
debtor, 

ACTUAL APPROPRIATION OF DEPOSIT 
UNNECESSARY—lIn sustaining the demur- 
rer to the answer, the lower court ex- 
pressed the opinion that defendant kad 
a lien on the deposit of plaintiffs, and 
the right, at the time of presentation of 
the check by the holder for payment, 
to appropriate the entire amount then 
on deposit belonging to plaintiff, to the 
payment of said note then due from 
plaintiff to defendant. But the demur- 
rer to the answer was nevertheless sus- 
tained because, in the larguage of the 
court, the defendant failed, on presen- 
tation of the check, to appropriate said 
deposit and apply the same as a credit 
on the said note, and thereby released 
its lien. 

It seems to us that the reason for that 
decision is not sufficient. The question 
is whether, at the time the check was 
presented, the bank had the right to re- 
fuse payment. If it had, then its simple 
refusal to honor the check was a proper 
exercise of that right, and all the appro- 
priation needed for that purpose. In 
our opinion, the facts stated in the an- 
swer constitute a sufficient justification 
of the bank’s refusing to pay the check 
in question, and prima facie, sufficient 
ground of defense to the action. And 
as this record stands defendant was, on 
the pleadings, entitled to judgment. 

For the primary error in sustaining 
the demurrer to the answer, the judg- 
ment is reversed, and the case remanded 
for a new trial, consistent with this 
opinion. 
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USURY. 


ACTION AGAINST NATIONAL BANK FOR DOUBLE INTEREST— ASSIGNEE FOR CREDITORS CANNOT MAINTAIN— 
DISTINCTION BETWEEN USURY CHARGED AND RECEIVED, 


Osborn v. First National Bank of Athens, supreme court of Pennsylvania, May 18, 1896. 


In an action by the assignee for the benefit of creditors of a firm, customers of a national 
bank, to recover twice the amount of interest paid on the ground of usury, pursuant to Sec. 5198 


U.S. Rev. Stat. it is held: 


I. The court can set aside an award of arbitrators for mistake of law. 

2. An assignee for the benefit of creditors cannot bring suit in his own name in Pennsylvania. 

3. Section 5198 U. S. Rev. Stat. providing for an action against a national bank to recover 
double the amount of interest paid in case of usury, by the party paying orhis “legal representa- 
tives,” does not confer any right of action upon an assignee for the benefit of creditors, as such an 
assignee is nota “‘legal representative” under the law of Pennsylvania. 

4. The distinction between interest charged and interest received by a national bank must 


not be confounded. 


The penalty in the former case is forfeiture of the entire interest; in the lat- 
ter, liability for double the amount of the usurious interest to the party who has paid it. 


The 


charge of interest in excess of the legal rate, in making renewals of notes, is not a payment of in- 
terest, and does not fall under the double penalty provision, 


Action by Elmer Osborn, assignee 
for benefit of creditors of E, N. Frost 
& Son, against the First National Bank 
of Athens to recover penalties for tak- 
ing usurious interest. Judgment for 


defendant bank, affirmed on appeal. 


E. N. Frost & Son were customers of 
the bank for more than six years prior 
to their assignment, and from time to 
time borrowed large sums of the bank, 
and had notes discounted there, given 
by them, and notes given to them. 
Upon the money borrowed and notes 
discounted, the bank took interest at 
the rate of seven per cent. per annum, 
and in excess of that rate, which inter- 
est was paid to the bank, The aggre- 
gate amount of the interest so charged 
was $2,231.40, and this action was 
brought to recover back $4, 462.80,twice 
the amount so paid, under the provis— 
ions of section 4198 of the U.S. Rev. 
Stat. providing the penalties for usury. 
Arbitrators were chosen agreeably to 
the provisions of the Act of June 16, 
1836, section 6, who heard the case, 
The bank having pleaded the statute of 
limitations, the plaintiff claimed to re- 


cover twice the amount only of inter- 
est paid within two years preceding the 
time suit was brought. The supreme 
court of Pennsylvania holds: 

1. PowER OF COURT TO SET ASIDE 
AWARD. The referees having not only 
made an award, but added to it special 
findings which show the principles on 
which they acted, the case comes direct- 
ly within the provisions of sec. 7, Act 
June 16, 1836, authorizing the court to 
set aside the award for mistake of law. 

2, ASSIGNEE FOR CREDITORS CANNOT SUE 
IN HIS OWN NAME. The referees held 
the action could be sustained by the as— 
signee for benefit of creditors in his 
own name, This waserror. The U.S. 
Supreme Court has held (Pritchard v. 
Norton, 106 U. S. 124, 130) that 
‘‘whether an assignee of a chose in ac- 
tion shall sue in his own name, or that 
of his assignor, is a technical question 
of mere procedure, and determinable 
by the law of the forum.” The form of 
the present suit, including the proper 
party plaintiff, is determinable by the 
law of Pennsylvania, and it is settled 
here that a voluntary assignee for ben— 
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efit of creditors cannot sue in his own 
name. (78 Pa. St. 507; 60 Pa. St. 124, 
131.) We are not now referring to suits 
by receivers, assignees in bankruptcy, 
or others deriving their powers directly 
from decrees of courts. Rights of such 
parties depend on the wording of the 
statutes and decrees under which they 
act, and which determine the nature of 
the title, whether legal or equitable, 
that passes to them, 

3. ASSIGNEE FOR CREDITORS NOT A 
‘*LEGAL REPRESENTATIVE WHO CAN EN- 
FORCE USURY PENALTY., But the objec- 
tion to the present action is not a mere 
technicality as tothe nominal plaintiff. 
The right of action did not pass in any 
form by the assignment for the benefit 
of creditors, The act of Congress (Rev. 
St. U. S. Sec. 5198) authorizes the ac- 
tion by the party paying the illegal in- 
terest or his ‘‘legal representatives.” 
No decision has been cited showing 
that the meaning of this term has been 


fixed by the supremecourt U. S, buton 
the contrary it is held that the question 
of the parties meant to be designated 
thereby, is one of procedure according 
to the law of the place where suit is 


brought. Pritchard v. Norton, 106 U. 
S. 124; Glenn v. Marbury, 145 U. S. 
499. 

In Pennsylvania the term “legal rep- 
resentatives” means ‘‘executors” and 
“‘administrators.”” True, if the subject 
matter of the context shows that the 
words are used in a different sense, 
whether in statute or contract, the 
courts will give them the meaning in- 
tended. Thus they may mean next of 
kin (44 Pa. St. 279) or may be construed 
to refer to heirs, devisees or alienees 
{2 Dall. 205; 2 Yeates, 578; 127 Pa. St. 
486.) Butin the absence of such ex- 
ceptional circumstances the _ settled 
meaning is administrators or executors. 
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There are no such exceptional circum- 
stances in the present case. The action 
is not contractual in its origin, but for 
a statutory penalty. (154 Pa. St. 134). 
The enforcement of it is a privilege or 
right of the party aggrieved. Hecould 
not be compelled by his creditors to 
bring an action to enforce it, nor does 
any right to do so pass to the assignee 
for their benefit. It is very similar to 
the right under the Pennsylvania act of 
1858, to recover usurious interest paid. 
The action in that case is personal to 
the debtor paying and cannot be en- 
forced by creditors, or for their beneat, 
unless the usury was contracted for and 
paid with the express intent to hinder 
or defraud the creditors. (93 Pa, St. 
301; 114 Id. 464). Yet the right of ac- 
tion in that case is contractual, in that 
it isa statutory right to rescind a con- 
tract in part, even after it is executed, 
and is not nearly so penal in its nature 
as the right under the act of congress. 

We are of opinion, therefore, that 
the right of action under the act of 
congress is personal to the debtor, and 
that an assignee for benefit of creditors 
is not his ‘‘legal representative” within 
the meaning of the act. 

This decision is not necessarily in 
conflict with Bank v. Overholt, 96 Pa. 
St. 327, as it was there held that the 
right of action passed to an assignee in 
bankruptcy. This officer, likea receiv- 
er, as already said, derives his powers 
from the statute and the decree appoint- 
ing him, and stands on a different foot- 
ing from a voluntary assignee for the 
benefit of creditors, It was said in that 
case that the decisions of the federal 
courts were conflicting, and it is proper 
to say now that in view of the trend of 
opinion in those courts upon the na- 
tional banking act, even in the absence 
of an authoritative settlement of the 
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question by the supreme court of the 
United States, it may be necessary to 
reconsider the point decided in Bank v. 
Overholt. But that is not now before 
us. 

4. DISTINCTION BETWEEN CHARGING 
AND RECEIVING INTEREST. The second 
special finding by the referees is based 
on the view that the charge of interest 
in excess of the legal rate, in making 
renewals of the notes, was equivalent 
to payment in cash. This was aiso 
The act of congress draws a dis- 
tinct line between reserving or charging 
excessive interest, and receiving it. In 


error. 
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the former case the entire interest is 
forfeited, and no part of it can be re- 
covered, but that is the extent of the 
penalty. In the latter vase, the bank is 
liable to a penalty of double the amount 
of the usurious interest, but only to the 
party who has actually paid it, If this 
were not the case, as was said by the 
chief justice in Kearney v, Bank, 129 Pa. 
577, ‘‘the penalty might be recovered 
without the payment of either principal 
or interest.” This is the uniform rule 
of cur own cases, and of the supreme 
court U.S, (72 Pa. 209; 129 Pa. 577; 
98 U. S. 555.) Judgment affirmed. 


CHECKS. 
CHECK ‘‘IN FULL’”—ACCEPTANCE EQUIVALENT TO GIVING RECEIPT ‘*IN FULL” —RECEIPT ‘‘IN FULL” 
ON PART PAYMENT OF FIXED DEMAND NO BAR TO RECOVERY OF BALANCE—BvurtT IF 
BALANCE IN DISPUTE, SUCH RECEIPT A BAR, 


1. Where a debtor sends his creditor a check ‘‘in full of all demands to date” the acceptance 
of the check by the creditor is equivalent to taking the money and signing a receipt “in full.” The 


creditor cannot accept the check as part payment, but must either reject it when offered or, accept- 
ing it, be bound by this construction. 

2. Where a creditor gives a receipt ‘‘in full” upon receiving part payment only of a fixed and 
certain demand, such accept is no bar to his recovery of the balance due; but where the balance 
due the creditor is fairly in dispute, the claim is unliquidated, and such receipt ‘‘in full” is a bar, 
(60 Ill, App. 322 reversed.) 


Action by Walter Scott against John 
W. Ostrander to recover $1,210, claimed 
to be due as balance of account between 
the parties. Judgment for plaintiff re- 
versed, 

Plaintiff, Scott, manufactured print- 
ing presses at Plainfield, N. J. Defend- 
ant, Ostrander, sold the presses in the 
west on commission, At the termina- 
tion of the agency, plaintiff had an ac- 
count against defendant amounting to 
$5,282.58, the items of which were not 
disputed, and defendant claimed an al- 
lowance of $1,210 for commission on 
goods sold by plaintiff, on the ground 
that he had negotiated with the pur- 
chasers before the expiration of the 
agency. 


Defendant sent plaintiff his check for 
$4,072,57 containing the words ‘‘in full 
of all demands to date; and accom- 
panied by a letter stating that the check 
was ‘‘in full account to date” and en- 
closing bill for $1,210 commission, to 
square the account, 

Plaintiff indorsed and collected the 
check, but wrote defendant he placed 
to his credit but refused to accept it in 
full, that he denied the commission 
and expected the balance, Defendant 
replied that the check was intended in 
full settlement, and if it was not accept- 
ed to return the check. 

Subsequently, plaintiff sued defend- 
ant for balance of account, and obtained 
judgment which was affirmed by the 
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appellate court. On appeal to the su- 
preme court, the judgment is reversed, 
the court holding as follows: 

Accepting check “in full” equivalent to 
giving receipt ‘‘in full’—It was implied 
by the instructions to the jury that when 
a check is offered in full payment of a 
claim it may be received by the creditor 
without the assent of the debtor, in part 
payment only; that the receipt in this 
case could be varied, explained or con- 
tradicted by showing that the money 
was received in that way; and that it 
was their province to determine whether 
the plaintiff had received the check in 
full payment. The check was made, on 
its face, a payment in full of all demands 
to date; and the effect, when it was re- 
ceived, indorsed and collected, was the 
same as if it had been tendered accom- 
panied with a receipt to be signed in 
full of all demands to date, and the 
plaintiff had received the check and 


signed the receipt. 

Plaintiff could not make anew con- 
tract for defendant by writing to him 
that he had taken the amount and ap- 


plied itas part payment, The consent 
of both parties is requisite to an agree- 
ment, and the instructions were wrong 
in assuming that plaintiff might take the 
check and substitute a new agreement 
or condition without the assent of de- 
fendant. It was the right of the plain- 
tiff to accept the check upon the terms 
proposed or to reject it; but there could 


SAVINGS BANK—NEGLIGENT PAYMENT OF DE- 
posiT—Plaintiff deposited $1,310 in defendant's 
savings bank and at various times during the 
course of three years drew out $330 in small 
amounts. Afterwards, someone stole plaintiff's 
pass book, and drew out the balance in onesum. 
Defendant did not require the identification of 
the person presenting the boox, or enforce the 
rule that previous notice must be given of the 
amount which a depositor might wish to draw 
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be no modification of the terms by his 
will alone, without the concurrence of 
the defendant. Such instructions should 
not have been given. 

Receipt in full on part payment of fixed 
demaud, no bar to recovery of balance—The 
authorities are numerous and uniform 
that a payment of a part of a fixed and 
certain demand, which is due, and not 
in dispute, is no satisfaction of the whole 
debt, even where the creditor agrees to 
receive a part for the whole, and gives 
a receipt for the whole demand. This 
doctrine rests upon the ground that the 
agreement for a discharge of the entire 
debt is without consideration. Butitis 
limited to cases where the debt is of the 
character stated. It has no application 
to the honest settlement of unliquidated 
or disputed demands. The rule disre- 
gards the actual intention of the parties. 
And if the balance due is disputed and 
the subject of an honest settlement and 
adjustment by the parties, such settle- 
ment will bar a recovery. 

It is claimed that the account of the 
plaintiff was liquidated, because its 
items were not disputed. But if there 
was a controversy over a set-off, and the 
balance due the plaintiff was fairly in 
dispute, the claim could not be treated 
as liquidated. 

The case was not fairly presented to 
the jury by the instructions and the 
judgment will therefore be reversed,and 
the cause remanded. 


out. Plaintiff could not read nor write, and his 
attention was not called to defendant's rules, 
printed in the pass-book, that all payments to 
persons producing the pass-book should be valid 
payments to discharge the bank. 

Held, that defendantdid not exercise ordinary 
care in paying out the balance of plaintiff's 
money, and that plaintiff was entitled to recover 
—Geitelsohn v. Citizens’ Sav. Bank, N. Y. City 
Court, Gen, Term, May 28, 1896. 





LEGAL DECISIONS, 


NOTES OF RECENT BANKING CASES. 


ARIZONA, 


*Acceptance of Interest in Advance— 
Release of Surety, 1. While the accept- 
ance of interest in advance from the 
principal on an overdue note may oper- 
ate as an extension of the time of pay- 
ment, and thus release the surety, it is 
not conclusive. 

2. The payee of a note does not, by 
accepting interest paid in advance to his 
agent, without knowledge that it was 
advance interest, ratify the act of such 
agent so as to discharge a surety on the 
note.—McGlassen v. Tyrrell, supreme 
court of Arizona, May 4, 1896. 


CALIFORNIA. 


Deposit to indemnify bank on bail bond— 
Special deposit—Interest. Plaintiff, under 
an agreement with a bank, deposited 
with it $2,000 to secure the bank and 
the sureties it might procure, from lia- 
bility as bail and received from the bank 
the following acknowledgment: 

“Edw. Anderson has deposited in this 
bank, two thousand dollars ($2.000) 1n 
gold coin payable to self or order, on 
return of this certificate properly in- 


dorsed, (Payable only on release of 
bonds.) (Not subject to check.) 


R. H. McDonald, Vice President, 
W. S. Morse, Teller. 


The money, without the consent of 


plaintiff, went into the bank vaults 
through the regular channels, 

Held, 1. A special deposit; hence, 
on insolvency of the bank, plaintiff did 
not stand in the same position as a gen- 
eral creditor but was entitled to return 
of the full amount. 


*Compare with Minnesota. 


2. On refusal of the bank to return the 
money, the liability on the bail bond 
having terminated, plaintiff is entitled 
to interest from date of the demand, not 
from date of termination of liability.— 
Anderson v. Pacific Bank, Supreme Ct., 
Cal. May 13, 1896. 


Note of Corporation—Alteration—Re- 
lease of Sureties. 1. Where a note is 
made in California without designating 
a place of payment, and is indorsed by 
sureties, the subsequent insertion of— 
‘tat Ilion National Bank, Ilion, N. Y.” 
written by the maker before delivery, is 
a material alteration which releases the 
sureties; since without the alteration 
the note would have been payable only 
in California, under Civil Code, secs. 
1489, 3100. 

2. The fact that the maker of a note 
was a corporation, and the indorsers 
stockholders therein, did not affect the 
liability of the latter as sureties. 

3. The alteration of a note of a co- 
poration by its president who was au- 
thorized to negotiate a loan for the cor- 
poration, and secure the same by the 
note, with indorsers, was not available 
to the corporation as adefense.—Pelton 
v. San Jacinto Lumber Co. et al, sup. ct. 
of California, May 25, 1896. 


KANSAS. 

Surety—Signing Blank Note—Extension 
—1. A surety who signs a note, blank 
as to date, amount and payee, and in- 
trusts it to the principal who fills out 
the blanks, and for a larger sum than 
the surety understood was to be insert- 
ed, and then delivers it to the payee, 
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who takes it without notice, will gener- 
ally be held liable for the note as the 
payee took it. 

2. If a creditor, without the know- 
ledge or consent of the surety, makes a 
valid agreement with the principal ex- 
tending the time of payment of the debt 
for a definite period, the surety will be 
discharged, 

3. The giving of a real estate mort- 
gage to secure the debt by the principal 
is a sufficient consideration for an agree- 
ment to extend the time of payment, 

4. The mere fact that the creditor 
takes a collateral security, maturing at 
a later date than the debt for which the 
surety is liable, does not, necessarily, 
imply an extension of the time of pay-— 
ment. 

5, Where a mortgage is given by the 
principal to secure a past due debt, 
without the knowledge or consent of the 
sureties, and it contains stipulations 


giving color to the claim of the sureties 
that it was the intention to tie the hands 
of the creditor and suspend all remedies 
on the note for a definite period of time, 
and there is oral testimony to the like 


effect, the question whether such an 
agreement to extend the time of pay- 
ment was made as would release the 
sureties from liability should be sub- 
mitted to the jury for its determination. 
—Roberson v. Blevins, Supreme Court 
Kansas, June 6, 1896. 


Homestead—What may be claimed as— 
Action by L bank against P in which 
the bank had judgment. Land was 
levied on and sold under the judgment, 
and the sale was set aside on P’s mo- 
tion on the ground that the land was 
exempt. The bank brought error, and 
the ruling of the court setting aside the 
sheriff’s sale is declared erroneous and is 
reversed. It is held: 
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1. To give the homestead character 
to a tract of land it must be occupied as 
a residence, either actual or construct- 
ive, by the family of the owner. Where 
there is not actual occupancy, the acts 
of the homestead claimant must be 
consistent with his declared intentions, 
and actual occupancy must follow with- 
in a reasonable time. 

2. If a tract of land is not the home- 
stead of a judgment debtor at the time 
the judgment is rendered, the lien of 
the judgment attaches thereto, and is 
unaffected by any subsequent acts of 
the owner in establishing his residence 
thereon, 

3. When the owner and his family 
Occupy as a residence a body of farming 
land greater than is exempt as a home- 
stead, the selection of the homestead 
must include the dwelling house and 
such other land as is contiguous there 
to. Such selection cannot be made of 
160 acres which are entirely separated 
from the legal subdivision of land upon 
which the dwelling house is situated, 
even though the intervening land be- 
longs to the same owner.—Lenora State 
Bank v. Peak, Court of Appeals of Kan- 
sas, N. D. May 5, 1896. 


Payment of note to unauthorised person— 
The indorsee and holder of a negotiable 
note, payable at a particular bank, is 
not bound by a payment 
a different place to another person, 
who does not have possession of the 
note, and who is not shown to have any 
authority from the holder and owner to 
represent him in the collection of the 
same—Hall v. Smith, Court of Appeals 
of Kansas, N. D. May 5, 1896. 


made at 


Deposit in Bank—Trust fund. 1. Where 
money is paid to, and accepted by, a 
bank for the purpose of transmitting the 
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same to the holder of a note made by 
the person so paying, and the sameis by 
such bank mingled with its assets and 
used to swell its general estate, and is 
not transmitted, and the bank there- 
after makes an assignment for the bene- 
fit of its creditors, the money so re- 
ceived will be held to be a trust fund; 
and though the specific money cannot 
be followed, atrust therefor will attach 
to the entire estate, which may be en- 
forced against the assignee. 

2. When the person for whose benefit 
such trust was created adopts the same, 
and no other rights or claims thereto 
have intervened, an action may be 
maintained by such person to compel 
the execution of the trust by the trustee. 
—Ryan v. Phillips, Court of Appeals of 
Kansas, N. D.W.D. May 5, 1896. 


Insolvent National Bank—Assessment 
on Shares—Defendants purchased of the 
president ofthe First National Bank of 
Alma, Kansas, certain shares of its stock, 
which was transferred on the stock led- 
ger of the bank, from the account of the 
president to that of defendants, and new 
certificates were issued tothem. There- 
after they voted the stock and received 
dividends thereon. The president ne- 
glected to cancel the old certificate and 
subsequently hypothecated part of them, 
creating an overissue. The bank having 
failed and an assessment being ordered, 

Held, the facts are insufficient to war- 
rant the conclusion that the stock held 
by defendants is overissued stock, and 
for that reason void and unassessable. 
Defendants are liable as shareholders. 
Burt v, Bailey, U. S. Circuit Court of 
Appeals, 8th Circuit, April 6. 1896, 


MASSACHUSETTS. 
Discharge of Indorser—Effect of indul- 
gence or delay against principal—In an act- 
ion against an indorser of an accom- 
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modation note, held: Mere indulgence 
or delay on the part of the holder to- 
wards the principal debtor in enforcing 
payment, does not discharge the indor- 
ser, To discharge him, there must be 
a valid agreement between holder and 
debtor to extend the time or vary the 
contract, or theindorser must have been 
led, by representations of the holder, to 
change his situation, either, for instance, 
by surrendering security, or forbearing 
to take security, or otherwise to his 
loss.—Way v. Dunham, supreme court 
of Mass. May 25, 1896. 


Accommodation paper—Cashier’s Fraud 
—Bunk as bona fide holder—Defendants 
made accommodation notes designed to 
be used by the persons to whom they 
lent their names for honest purposes. 
The real purpose of. these persons was 
to enable the cashier of the plaintiff 
bank to defraud the bank. Defendant’s 
notes were discounted by the cashier 
with the bank’s funds and the proceeds 
were applied to his own uses. Held, 
that the bank was. a bona fide holder, 
and could recover of defendants. The 
fraud upon the defendants was an inde- 
pendent fraudulent act committed by 
the cashier onhisownaccount. Neither 
the fraud, or knowledge of it, is to be 
imputed to the bank.—Indian Head Nat. 
Bank v. Clark, Supreme Judical Court 
of Mass. April 25, 1896 


MINNESOTA, 
*Extension of time of payment—Liability 
of Guarantor—A contract to extend the 
time of the payment of a note need not 
be an express one, but may be implied. 
Therefore the payment and reception of 
interest in advance on a past-due note 
by the act and assent of the holder and 
maker thereof, constitute, in the absence 


*Compare with Arizona, 
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of any contrary understanding or agree- 
ment, an implied contract to extend the 
time of payment for the period for which 
the interest is paid in advance. 

Where a note is thus extended, with- 
out the consent of the guarantors, they 
are discharged.—St. Paul Trust Co. v. 
Driscoll, Supreme Court, Minn. May 19. 
1896, 


“Bank deposit of ‘‘M, Agent.” — when bank 
estopped from setting off notes of M's prin- 
cipal.—S. & Co. being an insolvent mer- 
cantile firm, a meeting of the principal 
creditors was called at which the cashier 
of defendant bank—a creditor—presi- 
ded, one of the firm being present. It 
was there agreed that oneA. W, Miller 
should begiven entire control of the 
business pending the return of the senior 
member of the firm from Scotland, where 
he had gone for the purpose of raising 
money for the use of theconcern. Mill- 
er was to dispose of the stock on hand, 
collect debts, purchase and pay for such 
goods as might be necessary to carry on 
the business, and was to deposit all mon- 
eys as received in two banks, one being 
the defendant, such moneys to be depos- 
ited in the name of ‘“‘A, W. Miller, 
Agent.” It was agreed that he should 
not pay out any money upon the then 
existing indebtedness of the firm. Miller 
proceeded under this arrangement until 
the senior member returned, and then 
the firm made an assignment under the 
laws of Minnesota for the benefit of all 
its creditors. 

Held in an action brought by the 
assignee against the bank to recover the 
amount of the deposit, that the latter was 
equitably estopped from off-setting, as 
against the deposit, notes of the firm 
held by it.—Fitzgerald v. State Bank of 
Duluth, Minn. Supreme Court May 21. 
7896, 
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MISSOURI. 

Accommodation note to bank—Complain- 
ants, at the request of the First Nat. Bank 
of Sedalia which needed funds, signed 
an accommodation note for $10,000 pay- 
able to its order, with the understanding 
that it would discount the same and use 
the proceeds in its business. The bank 
at the same time agreed to place tothe 
credit of complainants on its books an 
amount equal to the proceeds of the note, 
complainants stipulating that they would 
not check against this credit except to 
pay the note or reimburse themselves 
for paying it. The credit was accord- 
ingly made and the bank after continu- 
ing business for sometime, failed, and 
complainants were compelled to pay the 
note. They thereafter recovered a judg- 
ment at law against the bank’s receiver 
for the amount paid to take up the note, 
and then sued in equity for the amount 
placed to their credit according to the 
agreement. 

Held that they were not entitled to 
two judgments for the same debt, and 
todividends on both judgments until 
one of them was satisfied, and that 
the bill must therefore be dismissed. 
Latimer v. Wood, U. S. Cir. Ct of ap- 
peals 8th Circuit, March 23, 1896. 

NEW YORK, 

CoRPORATION NOTE—EFFECT OF SEAL 
ON NEGOTIABILITY—LIABILITY OF INDOR- 
SER—DEFENSE OF USURY—1t. The com- 
mercial paper of a corporation, negoti- 
able in form, does not lose the quality 
of negotiability by having attached 
thereto the corporate seal. 

2. F, the payee and indorser of the 
promissory note of a corporation, in- 
trusted it to his agent to be delivered to 
one S when the latter should have pro- 
cured the execution of a certain contract, 
The agent gave the note to S before re- 
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ceiving the contract, on the promise 
that he would procure its execution next 
day. S failed to keep his promise, and 
sent the note to brokers, who sold it to the 
plaintiff,a national bank,before maturity. 
Held, as the note had a legal inception, 
having been put in circulation by the 
act of F’s agent, the latter cannot avail 
himself of hisagent’s mistake and S’s bad 
faith, asa defense against the bona-fide 
holder of the note. 

Further held, the note having a legal 
inception, the defense of usury fails, 
even if it is assumed, contrary to the 
law, that it could have been pleaded 
against the national bank, plaintiff.— 
Chase National Bank v, Faurot, N. Y. 
Court of Appeals, May 26, 1896. 


NEW JERSEY. 

Negotiable Paper—Fraud at Inception. 
Negotiable paper fraudulent at its in- 
ception is not invalidated in the hands 
of one taking it for value before matur- 


ity, unless there be actual fraud upon 
his part.—Second National Bank of 
Reading v. Hewitt, N. J. Supreme Ct. 
June 4, 1896. 


NORTH DAKOTA. 

Usury—WHAT ConsTiTUTES— Where in 
the notes given for a loan of money and 
the mortgage securing the same, the rate 
per cent. of interest agreed to be paid 
for such loan, is mot separately stated, 
such fact alone will not make the trans- 
action usurious and void, under section 
4, c. 184, Laws N. D. 1890. Nor can a 
court declare such notes and mortgage 
void for that reason, under the provis- 
ions of section 10 of said statute, as 
said section was not intended to create 
any new penalty or to make any con- 
tract void that was not declared usurious 
by the other sections in the act.—Fol- 
som v. Kilbourne, Supreme Court, N. 
Dak, April 21, 1896, 
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Bona FipE PuRCHASER—ANTECEDENT 
Dest.—1. When the payee of a negoti- 
able promissory note transfers it by in- 
dorsing thereon a guaranty of payment, 
the purchaser is an indorsee within the 
rule protecting an innocent purchaser 
of such paper for value and before ma- 
turity, against defenses good between 
the originai parties. 

2. One who, in the usual course of 
business, takes such paper in payment 
of an antecedent debt, is a purchaser 
for value, within the spirit of the rule 
that the business world shall be pro- 
tected in dealing with such paper.— 
Dunham v. Peterson, supreme court, N. 
Dak. April 24, 1896. 


OHIO. 

PROMISSORY NOTE OF Non Compos 
MENTIS—VALIDITY—Bona FipE HoLpEeR 
—1. Asa general rule, the promissory 
note of a person non compos mentis, is 
invalid; but the rule is subject to the 
qualification that, when such a note is 
given for necessaries, or for other ade- 
quate consideration of benefit furnished 
the maker in good faith, without know- 
ledge of his unsound mental condition, it 
may be enforced to the extent of the 
value of the consideration so furnished, 

2, Such mental incapacity of the 
maker is, prima facie, a complete de- 
fense to an action on a note signed by 
him; and when interposed, the burden 
is on the plaintiff to prove the consider- 
ation for the note, and other facts neces- 
sary to overcome such defense and en- 
title him to recover, 

3. A note signed by a person under 
such disability, though negotiable in 
form, is not within that rule of com- 
mercial law which protects negotiable 
paper in the hands of a bona-fide holder 
for value against defenses’to which it 
was subject in the hands of the payee. 
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The purchaser takes it charged with no- 
tice of the maker’s disability, occupies 
no better position, as against him, than 
the payee, and is subject to the same 
burden of proof when the maker’s in- 
capacity is pleaded in defense to an ac- 
tion brought by the holder.—Hosler v. 
Beard, Ohio Supreme Court. March 31, 
1896. 


MORTGAGE ON STOCK OF MERCHANDISE 
—PossEssION WITH POWER TO SELL— 
VALIDITY AS TO CREDITORS—LIEN. 1. A 
mortgage on a stock of merchandise, 
though made in good faith to secure a 
bona fide debt of the mortgagor, when 
it allows himto retain possession with a 
power of sale in the course of his busi- 
ness, is ineffectual to create a lien as 
against creditors of the mortgagor, who 
assert their rights against the property 
while it remains under his control; but 
itis valid as between the parties, and 
when the mortgagee takes possession, 
either with the consent of the mortgagor 
given at the time, or under an authority 
conferred by the mortgage, his title be- 
comes complete, and the property is no 
longer subject to legal process issued 
against the mortgagor nor liable for his 
debts, except to the extent of any sur— 
plus that may remain after the satisfac— 
tion of the mortgage debt and proper 
charges for enforcing the same. 

2. A stipulation in such a mortgage 
that it shall be a lien on any goods the 
mortgagor may thereafter purchase and 
place in stock to supply the place of 
those he should sell, while not creating 
a present lien, nor a lien when and as 
the goods are purchased, constitutes a 
valid contract for a lien on such after- 
acquired property, and possession there- 
of lawfully taken by the mortgagee has 
the same effect of protecting it in his 
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hands from the claims of the mortgag 
or’s creditors as has possession taken of 
the property owned by the mortgagor 
at the time of the execution of the 
mortgage. 

3. Sufficient authority is conferred on 
the mortgagee to take possession of all 
of the property upon which the mort- 
gage purports to create alien, including 
the after acquired property, as well as 
the stock owned when the mortgage was 
executed, by aclause therein which pro- 
vides that if, at any time before the ma- 
turity of the debt, the mortgagee shall 
*‘deem it necessary for his more per- 
fect and complete security” he may enter 
the store or the place where the goods 
may be and “‘take and carry away the 
mortgaged property” and ‘‘dispose of 
the same at public or private sale.”— 
Francisco v. Ryan, Ohio supreme court, 
March 17, 1896. 


PENNSYLVANIA. 

Calculation of Interest—The strict legal 
rule for the calculation of interest is to 
compute it according to actual time,that 
is, 365 daystothe year. In banks it is 
the custom for the sake of convenience, 
to compute at 30 days to the month 
and 12 months to the year, the result for 
the year being the same, the six per 
cent, on the sum involved, and the diff- 
erence for the fractions of a year being 
usually so small as to be unimportant. 
Where the transactions involved in a 
case were with a banker, in the absence 
of evidence to show that either mode of 
computing was specifically agreed upon 
by the parties, it is not error for the 
judge to assume that the mode usual 
with bankers is to be pursued, though 
it is not the ordinary legal rule. Pool 
v. White, Penn. supremecourt, Jan. 31, 
1896 
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FRANK TILFORD. 


President of the Bank of New Amsterdam. 


Ata meeting of the directors of the 
Bank of New Amsterdam, on July 7th, 
Mr. Frank Tilford, vice-President, was 
elected President to fill the vacancy 
occasioned by the tragical death of 
George H. Wyckoff. Mr, R. R. Moore, 


former cashier, was also promoted by 


FRANK TILFORD. 


the board tothe Vice-Presidency. Sub- 
sequently, Mr. Geo. J. Baumann of the 
Gallatin National Bank, was chosen 
cashier. 

The bank’s new president needs 
no introduction to the readers of the 
Journal for he is equally well known in 
financial, commercial and real estate 


circles, owing to his active participation 
in those fields of endeavor. 

The youngest son of that distinguish- 
ed New Yorker, the late John M. Til- 
ford, Frank Tilford was born in the 
Metropolis on July 22nd, 1852, and is 


descended from Scotch ancestors who 
came to this country and settled near 
Albany about the middle of the 18th 
century. Educated in private schools 
and Mt. Washington Collegiate School, 
young Tilford, at an early age, entered 
the employ of his father’s firm, at the 
lowest rung of the ladder, and in suc- 
cessive years has climbed the various 
grades of progress. Upon attaining his 
majority he was made manager of the 
new store at 38th Street and Sixth Ave- 
nue, and conducted it with signal suc- 
cess. In 1885 he took charge of Park & 
Tilford’s 59th Street and Fifth Avenue 
establishment. Upon the death of his 
father, in 1891, just a year after the in- 
corporation of the firm into a stock com- 
pany, he was made vice-President of the 
company, which position he to day oc- 
cupies. Such is but a brief outline of 
his career in commerce. 

He entered the field of finance in 1874, 
as a director in the Sixth National Bank, 
and had the distinction of being at that 
time the youngest bank director in the 
city. In 1876, Mr. Tilford became a 
member of the Real Estate Exchange, 
and has operated successfully in Harlem 
property on the West side. He was 
made a trustee of the North River Sav- 
ings Bank in 1885, and in 1889, with G, 
G. Haven, organized the Bank of New 
Amsterdam, in the management of which 
institution he has always been active. , 

Mr. Tilford’s usefulness has not been 
confined to business exclusively, but ex- 
tended to various walks of metropolitan 
life, as may be instanced in his mem- 
bership in various public, benevolent 
and social associations and societies. 
Heis Treasurer of the Hancock Memor- 
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ial Association, President of the New 
Amsterdam Eye and Ear Hospital, trus- 
tee of the Babies’ Hospital, member of 
the Executive Committee of the Grant 
Monument Association and vice—Presi- 
dent of the Standard Gas Light Co. 

Mr, Tilford isa member of the Cham- 
ber of Commerce, also the Board of 
Trade, belongs to many clubs, among 
them the Union League, Republican, 
Lotos, and Colonial, and is a member 
of the Society of the Sons of the Revo- 
lution, and American Society. In 1881, 
he married Julia Greer, daughter of the 
late James A. Greer. 


THE BANK OF NEW AMSTERDAM. 

Organized in 1891 under the State 
Banking Act, the Bank of New Amster- 
dam has been successful from its incep- 
tion. It is located in the Metropolitan 
Opera House, northwest corner Broad- 
way and 3oth Street, and transacts a 
general business, being a leading depos- 
. itory for business, family and personal 
accounts of that wealthy district. The 
bank is provided with every facility, has 
a special department for ladies, issues 
letters of credit to travellers in all parts 
of Europe and gives its depositors all 
the discount facilities consistent with 
sound banking. It does an extensive 
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business in Eastern Exchange, isa depos- 
itory for many out-of-town banks and 
has correspondents in all the principal 
cities. 

The bank has a paid-up capital of 
$250,000; surplus of $200,000, and its 
deposits average $1,800,000. Its execu- 
tives are President, Frank Tilford; vice- 
president, R. Reed Moore; and Cashier, 
George J. Baumann. Its directorate 
is composed of the following men of 
prominence: T. C. Acton, ex-Assistant 
Treasurer U. S.; Samuel D. Babcock, 
capitalist; John S. Barnes, banker; 
Frederic Cromwell, Treasurer Mutual 
Life Ins. Co.; Frank Curtiss, merchant; 
Thomas Denny, of Thomas Denny & 
Co.; R. M. Gallaway, President Mer- 
chants’ National Bank; Robert Goelet, 
capitalist; A. D. Juillard, of A. D. 
Juillard & Co.; R. V. Lewis, of Lewis 
& Conger; George W. Loss, capitalist; 
John L. Riker, of J. L. & D. S. Riker; 
Elihu Root, of Root & Clark, lawyers; 
Thos. F. Ryan, capitalist; John A. 
Stewart, President United States Trust 
Co.; Louis Stern, of Stern Bros.; F. D. 
Tappen, President Gallatin National 
Bank; John T. Terry, banker; Frank 
Tilford, of Park & Tilford; Richard A. 
McCurdy, President Mutual Life In- 
surance Co, 


NOTES OF RECENT BANKING CASES. 
WISCONSIN. 7. 


PRESENTMENT-—INSOLVENCY OF MAKER 
—1, If, prior to the maturity of a prom- 
issory note, the maker abandons his 
place of business; if he has another, or 
his place of residence is known, or may 
by reasonable diligence be ascertained, 
presentment and demand of payment 


must be made at such new place of busi- 
ness, or such place of residence, and 
presentment at the old place is insuffi- 
cient to hold indorsers, 

2. Mere insolvency does not excuse 
presentment to the maker and demand 
of payment.—Reinke v. Wright, Sup. 
Ct. Wis, May 22, 1896. 





ACCOUNTANTS’ 


DEPARTMENT. 


ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the managemen 
and distribution ot trust estates and property are published under this head. These are of importance t 
trust companies, bankers, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


The Journal numbers among its read- 
ers a considerable number of profes- 
sional accountants, who find in the legal 
decisions published, and legal and bank- 
ing questions discussed, much of value 
to them in the conduct of their business. 
It is our desire to make successful, a 
department devoted especially to the 
profession of accountancy, but in order 
that this may be done, we need the co- 
operation of the accountant class, in the 
way of contribution of topics and sub- 
mission of questions for investigation. 


Fraud, that great lieutenant of the 
devil, who lurks and works behind the 
corporate mask, in partnership form, 
and on the bookkeeper’s stool, whose 
handiwork is often seen in the chattel 
mortgage, the confessed judgment and 
the assignment, ostensibly for the ben- 
efit of the creditor, but in reality for the 
debtor’s benefit, is one of the chief ob- 
jects of the accountant’s pursuit. We 
think that a vast amount of useful in- 
formation, stored up in the minds of ac- 
countants as a result of past experience 
in uncovering and frustrating various 
forms of fraud, could be furnished for 
these columns, of interest not only to 
the accountant, but to the banker, who, 
as the dispenser of credit on a large 
scale, comes in contact with, and fre- 
quently suffers from the successful per- 
petration of, fraud. We invite brief 
contributions on subjects of this nature. 


An interesting question as to when an 
accountant’s report upon disputed ac- 


counts submitted to him becomes bind- 
ing upon the parties, is decided by the 
appellate court of Illinois, in the recent 
case of Tompkins v. Gerry. These 
parties had dealings together for several 
years, and each had an account of items 
against the other, Unable to agree up 

on an adjustment, they submitted their 
books to a professional accountant for 
examination and report. This was done 

and report made of $188 due from 
Tompkins to Gerry. The parties 
adopted the report and agreed to a set- 
tlement in accordance therewith. After- 
wards, Tompkins became dissatisfied 
and brought suit against Gerry for the 
amount shown on his books as due by 
Gerry and some items he claimed 
were not on his books. The court held 
that while the accountant’s report when 
made was simply an expression of opinion 
that a fair and correct settlement would 
be the payment of $188 to Gerry, it had 
no legal force until accepted and adopted 
by the partiesas correct. But when this 
was done a final settlement of all ac- 
counts between them was effected, bind- 
ing on both, and Tompkins became 
legally bound to pay Gerry this amount, 
Asa consequence, Tompkin’s suit against 
Gerry was dismissed. 


Mr. Frank Blacklock, the expert ac— 


countant of Baltimore, has been ap- 
pointed by Governor Lowndes to make 
the semi-annual examination of the 
books of the comptroller and treasurer 
of the state of Maryland, as required by 
the act of the General Assembly. 
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AN IMPORTANT ACCOUNTING, 

A very important and difficult case of 
accountancy has recently been per- 
formed by Mr. Thomas R. Horley, of 7 
Pine Street, New York, in the litigated 
causes of the Equitable Mortgage Com- 
pany against which the New York Se- 
curity & Trust Co., and others, brought 
suit for an accounting. Mr. Horley 
was appointed by Justice Lacombe, on 
March 30, 1894, to make an investiga- 
tion of the accounts of the Equitable 
Mortgage Co., and rendered such satis— 
factory service that, on August 14, 1895, 
the same Justice selected him to exam- 
ine all the accounts and books of the 
receivers of said company and to pre- 
pare accounts covering the administra- 
tion of said receivers, Over $18,000,000 
in assets were involved and the reports 
filed by Mr. Horley were passed with 
complimentary mention by the Court 
and referee in the case, Mr. Steele, of 


Seward, Guthrie, Morawitz & Steele, 
being the counsel who acted as referee 
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in the matter. 

Among the other important profes- 
sional work of this accountant we learn 
that Mr. Horley made several investiga- 
tions for the trustees of the William 
Astor estate and gave equal satisfac- 
tion. He has also acted as the account- 
ant in matters pertaining to investiga- 
tions and examinations of large banking 
and manufacturing interests and thor- 
oughly demonstrated his proficiency 
and ability. 

Mr. Horley was born in England in 
the thirties and began life in a banking 
house, He came to this country in 1870 
and has filled responsible positions with 
large moneyed interests. He estab- 
lished himself as a practicing account- 
ant in 1891 and has been successful in 
business. J. F. Horley, manager of the 
London branch of the Royal Bank of 
Scotland, isa brother of the subject of 
these lines, and is recognized as an au- 
thority in financial and banking circles 
in London. 


F. A. WIGGINS. 


A markedly successful accountant carries on 
his profession at 45 Broadway and 23 Gram- 
mercy Park, the latter location bringing him 
within easy reach of manufacturers centrally 
located both on the east and west sides. 

Although Mr. Wiggins is but 49 years of age 
he has 33 years experience in accountancy. At 
the age of 16, he entered the offices of his father, 
a public accountant of considerable eminence, 
and was there trained for the many important 
offices he was called upon later to fill. 

At the age of 23, Mr. Wiggins was appointed 
chief accountant in London to the Queen In- 
surance Company. He was especially selected 
to go to Calcutta, E. I., by the Albert Life As— 
surance Company, and on his return to England 
he was employed by the English capitalists in- 
terested, to proceed to Hungary to investigate 
and reorganize the construction accounts of the 
East Hungarian Railway. The magnitude of 
this work may be estimated when it is stated 


that the clerks employed over the various sec- 
tions numbered over 800 and the weekly pay- 
rolls included over 30,000 men, 

The time from which the importance of Pub- 
lic Accountancy in England can be reckoned, 
dates back generations, but it was only in the 
year 1880 that professional accountants as a 
body, obtained a Royal Charter, protecting 
them against incompetent and unscrupulous 
men who posed as experts. 

The charter being obtained, the Institute of 
Chartered Accountants in England and Wales 
was established, of which institute Mr. Wig- 
gins was elected one of the earliest ‘‘Fellows.” 

In London, his wide connection called daily 
into practice his extensive experience, and it 
may be said that there is scarcely a class of 
bnsiness with which hehas not dealt and shaped 
the accounts into a concise, time-saving and 
protective system. He latterly became prom- 
inent in criminal and bankruptcy cases, calling 
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for intricate investigation and the production 
of evidence, a notable case being The Queen v. 
Layland, in which Mr. Wiggins was before the 
Central Criminal Court for three days, when he 
was highly complimented by the judge and six 
counsel on both sides engaged in the case, for 
the clearness of his evidence and the facts he 
was able’to establish out of a chaotic mass of 
papers and books. 
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days after arrival he was at work organizing a 
system for an important firm of cotton brokers 
in this city, which was followed by similar 
work, though of a more important and varied 
character, for a railway company. Mr. Wiggins 
soon had numerous clients, his business rapidly 
increased, and this year of 1896 he claims as 
the most successful. With his large staff of as- 
sistants, he is able to keep an immense amount 


F. A. WIGGINS. 


Mr. Wiggins can claim an early and success- 


fulcareer. Taking advantage of the opportun- 


ities his profession afforded him, he made such 
a competency as relieved him from the heavy 
Strain of an accountants’s business. , 
After some years of comparative rest, adverse 
investments brought him once more into active 
work, It was then he decided to concentrate 
his energies upon the wider and comparatively 
new field of America; and he has every cause 
to congratulate himself that he so determined, 
as he at once met with unusual success. Three 


of work going. 

The business of an accountant—although he 
is called upon to deal with all classes of trade— 
invariably drifts into grooves. Corporation 
work has specially appealed to Mr. Wiggins’ 
capabilities, while he has met with much suc- 
cess onthe same lines as gave him a particular 
prestige in the Old Country, that is, in prepar- 
ing and carrying mattersthrough the law courts, 
particularly with regard to disputed estates, 
partnerships and fire claims. His regular audits 
include brewers, distillers, publishers, many 
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mportant builders, their allied trades, as _ well 
as manufacturers of all classes. 

Mr. Wiggins believes in the solid place the 
profession has acquired in the United States, 
and he has undisputable proof that the men of 
wealth of this country fully appreciate a proper 
training in financial matters. Both bankers and 
lawyers have sent their sons and proteges to 
him for special training. Mr. Theodore Have- 
meyer placed his son in his care, and he has ac- 
quired knowledge which should be of material 
service tohim whenever he may be actively 
engaged in business or called upon to deal with 
the wealth that will be his inheritance. 


Mr. Wiggins was much interested in the pass. 
age of the recent Protective Act ot the Legisla- 
ture; although he does not consider it as far 
reaching as would have been desirable, he is 
glad that a Certificated Accountant will always 
be available for work required by the business 
community. He thinks the Examiners ap- 
pointed, being sound business men, valuing 
the authoriiy placed in their hands, and zealous 


in the welfare of the profession, will establish 
such a curriculum that will make their certificate 
an honor to hold, and assure the competent ac- 
countant, which was the aim of themselves and 
the Senators who used their exertions on behalf 
of the profession. 


THE CITY BANK OF BUFFALO. 


The City Bank of Buffalo, which was organ- 
ized March 2oth, 1893, and has now rounded its 
third year of existence, has had a remarkable 
growth and its success is largely due to the con- 
fidence placed by the public in the men who be- 
came activein its management. The bank now 
stands fifth in the list of twenty banks repre- 
sented at the Buffalo Clearing House, ranked 
according to the size of their deposits. The fol- 
lowing statement shows the growth of the bank’s 
deposits : 

March 20, 1894 (first year) 
March 20, 1895 (second year) 1,735,903 84 
March 20, 1896 (third year) 2,017,893 91 

The bank has a capital of $300,000 and a sur- 
plus of $150,000, and deposits of seven times 
the amount of capital and nearly five times the 
combined capital and surplus. One of its 
special features is the collection department, in 
which the business handled receives the most 
careful attention and the most up. to-date meth- 
ods are followed. It has carefully trained mes- 


$1,326,423 96 


sengers for Buffalo collections and correspond 
ents at nearly all points in western New York, 
Its president, Mr. William C, Cornwell, is known 
all over the United States asa banker of un- 
usual capacity, and he has gained popularity by 
reason of his activity in the advocacy of bank- 
ing reforms at many conventions of bankers. 
The bank is well connected legally, as among 
its directors and one of its vice-presidents, is 
the Hon. Charles Daniels, a Judge of the Su- 
preme Court. The full list of officers is Presi- 
dent, William C. Cornwell; Vice-President, P. 
H. Grffiin; Second Vice-President, Hon. Charles 
Daniels ; Cashier, Alfred J. Barnes ; Assistant 
Cashier, John R. Boag; 2d Assistant Cashier, 
James G. Berry. 

It is not surprising that, so well officered, well 
equipped and well situated for the handling, 
not only of local business, but of collections and 
transactions between parties east and west, the 
bank’s record should show a constantly increas- 
ing volume of business. 


NATIONAL ASSOCIATION OF CREDIT MEN, 


After many months of discussion of the ques- 
tion of a National Association of Credit Men, 
such association was organized at Toledo June 
24th, 1896, and a constitution and by-laws 
adopted. The association starts with a mem- 
bership of between 5co and 700 (the exact figure 
cannot yet be given because some associations 
which signed have not reported full membership 
up to date). The National Association has de- 
sired especially to foster local associations of 


credit men and for that reason have placed the 
organized membership dues at a very small 
figure, Where it is impossible to organize 
locally by reason of only three or four credit men 
in some of the smaller towns they have provided 
for individual membership at a nominal figure 
considering advantages and opportunities offer- 
ed, and even in the larger towns individual 
membership will be allowed up to a certain 
number, 
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puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of ger- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places. 
of those submitting inquiries are published, unless special request is made to the contrary. 


Indorsement ‘“‘for account” in Massa- 
chusetts. 


Lynn, Mass., June 6, 1896. 
Editor Banking Law Journal. 

Dear Str:—Apropos of the restrictive indorse- 
ment question, I think it has been held by the 
supreme court in Massachusetts that an in- 
dorsement ‘‘for account” is sufficient to pass 
title tothe paper. I would like to seea refer- 
ence to the decision, if any such exists. 

Banker. 


The decision referred to is doubtless 
the one rendered in February 1882 by 
the Supreme Court of Massachusetts in 
First National Bank of Lynn v. Smith, 
which is reported in 132 Mass. 127. The 
First National Bank of Lynn, owner of 
a note, sent it before maturity to the 
National Bank of Redemption of Bos- 
ton, where the maker resided, for pre- 
sentment. The indorsement stamped 
upon the back was: 

Pay National Bank cf Redemption or 


order for account of . 
First Nat’l Bank of Lynn, Mass. 


On a Saturday, the day of maturity, 
the Redemption bank’s notary present- 
ed the note and demanded payment 


which was refused. On Monday, the 
notary inclosed a notice to one Smith, a 
prior indorser, in an envelope addressed 
to the First National of Lynn, Tuesday 
morning, the cashier of the Lynn bank 
received the notice, and on Tuesday af- 
ternoon he put it in the post office di- 
rected to Smith, the prior indorser, at 
Salem, his place of residence. 
Theaction was by the First National 
Bank of Lynn, against Smith, the in- 
dorser. The defense was insufficiency 
of the notice of dishonor, the contention 
being that the words ‘‘for account of” 


qualified the indorsement so that the 
First National of Lynn was not to 
be treated as the last indorser entitled 
to notice of non-payment. The court 
held the notice sufficient, citing the es- 
tablished rule in Massachusetts that if 
the holder of a note sends it toa bank or 
other agent merely for collection, it is 
sufficient to hold prior indorsers if the 
agent gives notice of dishonor in due 
time to his principal, and if he, without 
deiay, transmits notice to the prior in- 
dorser. Whether or not this rule con- 
templated that the principal must have 
indorsed the note so as to appear to be 
one of the parties to it, the court said, 
was of no consequence in the present 
case, for here, the Lynn bank did in- 
dorse the note, 

The court then goes on to discuss the 
effect of the indorsement by the Lynn 
bank as follows: 


“This indorsement transferred the title in the note 
to the Bank of Redemption as effectually as a general 
indorsement in blank would have done. By it, that 
bank became the holder, entitled to demand and re- 
ceive payment of it, and to sue in its own name the 
maker or firstindorser. It might not be able to main- 
tain a suit againstits principal, the plaintiff, but this 
would be equally true if the indorsement had been a 
general indorsement in blank. The right ofthe par- 
ties as between themselves would be the same in 
either case. The fact that 1t appears on the face of 
the indursement that it is made to an agent, for col- 
lection, does not enlarge or change the duties of the 
agent. It wasitsduty to demand payment, and if 
the note was dishonored, to give seasonable notice to- 
its principal.” 


The point decided in this case that in 
notice of dishonor to successive indor- 
sers, the same time is allowed for notice 
to indorsers for collection as to indor- 
sers for value, is in accord with the de- 
cisions in other states; but the language 
of the court in discussing the legal effect 
of an indorsement ‘‘for account,” that it 
transfers the title to the indorsee as ef- 
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fectually as a general indorsement in 
blank, so far as it may be understood 
to mean that the indorsee could pass 
away the paper as its own, or would be 
responsible as owner for genuineness, 
is at variance with the great weight of 
American authority, with which our 
readers have been made familiar, during 
the last few months; namely, that such 
indorsement does not pass any title or 
proprietary interest in the paper, but 
constitutes the indorsee a mere agent 
with authority to collect. 


Protest of Municipal Coupons—Pro- 
test of Checks. 


Citizens NATIONAL BANK, i 
NEW PHILADELPHIA, O., July gth, 1896. § 


Editor Banking Law Journal: 

Dear Sir:—Please answer me the following 
questions: No, 1. What is your opinion con- 
cerning the duty of acollecting bank in Ohio, 
on receiving coupons for interest on municipal 
bonds for collection, where payment is refused 
and no instructions have been given by the 
sender. Would the collecting bank be legally 
required to protest? and if protest is required, 
should each coupon be protested separately ? 
No, 2. I also send youa copy of a check which 
we received for collection; payment was re- 
fused and we protested the check. The party 
from whom we received it claims that we had no 
legal right to protest it. 

Respectfully yours, 


S. O'DONNELL. 


1. Protest would not be legally re- 
quired, assuming the coupons payable 
to bearer, as there would be no indors— 
ers to hold. But protest would be a 
convenient means of fixing the date of 
demand and dishonor, from which in—- 
terest would run, and it would be prob- 
ably better to make it. Protest could 
be made of each coupon separately, but 
where the coupons are all of the same 
maker, and owned by the same person, 


LAW JOURNAL, 


one protest for all would, in our opinion, 
be legally sufficient and would serve all 
practical purposes, unless, before suit 
thereon, the owner desired to divide 
them up by transfer to different parties, 

2. On the copy of the check enclosed 
is plainly written across the face ‘‘ No 
protest.” This we construe as an ex- 
press instruction not to protest, and in 
view thereof, the last indorser, who 
transmitted to the bank, cannot be 
called on to pay the protest fees. He 
can be charged, however, for the service 
rendered in presenting and returning 
check, 


Legislation Regulating Indorsements 


New York, July 15, 1896. 
Editor Banking Law Journal: 
Dear Sir:—I would suggest an act of Legis- 
lature making indorsements ‘for deposit,” 
‘* for collection,” ‘‘ for account of,’’ to have the 


same title-conveying power as ‘‘ pay to the 
order of.” Cc. 


Legislation to this effect would be 
impolitic. It would take away from the 
indorser the right of restricting the paper 
as he saw fit. While paper bearing re- 
strictive indorsements has been exclud- 
ed from the clearing houses unless 
guaranteed, there are many cases in 
which the owner of paper will still find 
it advisable to use this form of indorse- 
ment as a protection against loss of 
paper or proceeds by reason of insolv- 
ency of, or hypothecation by, distant 
collecting agents. 


CORRESPONDENCE. 
Days of Crace in Massachusetts. 


Boston, July 9, 1896. 
Editor Banking Law Journal: 
Dear Sir—I notice in your June issue a crit- 
icism on ‘‘Days of Grace in Massachusetts.” 
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I am sorry we could not fall in line with other 
states and abolish days of grace on all paper. 
The cause of failure lies with the banks. For 
several years the matter has been brought to the 
attention of our jegislature, and the merchants 
objecting in a body it has failed to pass. This 
year 25 members of the Chamber of Commerce 
appeared at the hearing and objected to the 
abolishing of days of grace on sight drafts. But 
five bank men opposed them, and naturally lost 
the day. The merchants (most of them are in 
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the grain business) argued that their western 
shippers could deposit sight drafts as cash, and 
therefore insisted on that form. The receiver 
objects to paying a draft before seeing the 
goods, as would often be the case. Poor argu- 
ment in my opinion; and although I am a na- 
tive of this state and city, I mustsay that in this 
case weare at the rear of the procession, Had 
the bankers given it their attention, total abol- 
ition of grace would undoubtedly have passed. 
A. 


BRIEF REPLIES. 


A. B., Hartford—We would not ad- 
vise discount for your customer of a 
promissory note, payable to order of 
Benjamin Franklin, where the payee’s 
indorsement reads ‘‘ The Franklin Life 
Ins. Co., by Benjamin Franklin, presi- 
dent.” Such indorsement is not that of 
the payee, and waiving any question of 
the title passing by delivery under such 
an indorsement, you would not hold it 
as a bona fide purchaser, free from 
equities, 


Kentucky, Cashier—The fact that you 
have occasionally, in the past, paid your 
customer’s checks on overdrawn account 
does not compel you to do so in the fu- 
ture, nor create any liability upon your 
part for allowing his overdraft to go to 
protest. 


Kinderhook, N. Y.—It would probably 
have been better, before purchasing the 
note of the payee, to have made inquiry 
of the maker; but there is an English 
authority for the proposition that the 
fact that a note has been torn in two and 
pasted together will not prevent a person 
from becoming a dona fide purchaser. 
Ingham v, Primrose, 7 C. B. 8z. If the 
maker is responsible, sue him. 


Des Moines, Towa—If, as you state, the 
letter of the vice-president in response 
to your inquiry as to the responsibility 
of A, states facts which are absolutely 


false, and reliance upon which caused 
you loss, you can probably hold the 
writer personally liable. Whether you 
can hold his bank is another question. 
There was an interesting case of this 
kind decided in England in 1874, where 
the manager of the Gloucestershire 
Banking Co. of Cheltenham wrote a let- 
ter giving information as to a customer, 
containing wilful misrepresentations. 
The manager was held personally liable, 
but the bank held not liable. We also 
published less than a year ago a decision 
to the effect that where a bank officer 
wrote, in reply to an inquiry concerning 
the standing of one of its customers, 
there was no responsibility incurred by 
the omission to state facts as to the cus- 
tomer being indebted to the bank of 
which inquiry was made. 


H, C. St., Louis—We do not see how 
the free coinage of silver at the ratio of 
16to1 is going to raise the actual value 
of the silver bullion in the dollar to one 
dollar, It might raise it a few cents an 
ounce, but even that is problematical. 
The inevitable result would be to drive 
gold out of use as money, as only the 
cheaper metal would circulate. There 
would be a gradual adjustment of prices 
to the cheaper silver standard; but in 
that process of adjustment everything 
would be disarranged and much disaster 
and misery result. 
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FREE COINAGE AND LIFE INSURANCE. 


Col. Greene, President of the Connecticut Mu- 
tual Life Insurance Company, has addressed a let- 
ter to the 250,000 policy holders of the company, 
in which he says: 

We never supposed it necessary to provide 
that you should pay your premiums or that we 
should promise to pay your policies in any par- 
ticular kind or quality of dollars; both—with 
the exception of certain Canadian insurances 
made during the civil war and while gold was at 
a premium—are payable in ‘‘ lawful money” 
only, on the confident assumption that the 
American people are sufficiently honest to keep 
its dollars meaning what they were meant to 
mean and always had meant. 

But now comes a political party and avowsits 
distinct purpose to make a dollar mean three 
distinct and widely different things : (1) a gold 
dollar, worth as bullion 100 cents anywhere in 
the world ; (2) a silver dollar, worth as bullion 
only 52 cents at the present time; (3) all the 
paper promises of dollars to be hereafter issued 
by the government only, redeemable in either 
too-cent gold dollars, 52-cent (or less) silver dol- 
lars, or in new promises to pay, at the option 
of the debtor or redeemer. You do not need to 
be told that only the least valuable of these dol- 
lars would remain in use. The invariable ex- 
perience of all the ages fixes that fact before- 
hand. And to leave no possible doubt as to 
what the party means and expects to be the re- 
sult of its proposals, its candidate for the presi- 
dency declares : ‘‘ We are going to fight for that 
which some are pleased to call dishonest money.” 

Should this party so led come to power upon 
this platform, the government dues, instead of 
being paid, as now, in gold at 100 cents, or in 
paper, which it now redeems with Such gold and 
never with silver, would be paid in silver or in 
paper redeemed in silver, which silver we could 
use in trade at only its bullion value of 52 cents 
on the dollar. The greenbacks being then re- 
deemed in 52-cent dollars, the government 
bonds and their interest being paid in 52-cent 
dollars, our national bank currency, which rests 
on government bonds, redeemable in 52-cent 
greenbacks, and the gold gone from domestic 
circulation into international trade, we shall be 
on the single 52-cent silver dollar basis, One- 
hundred-cent gold dollars do not swap even for 
52-cent dollars of silver, iron or copper. Fifty- 


two cents’ worth of anything can never buy 
more than 52 cents worth of anything else. 
Then the purchasing power of your policies will 
be cut in two, 

Coming upon a silver basis would intensely 
stimulate again the production of silver. The 
ores are now easily accessible, in inexhaustible 
quantity, from which silver can be put upon the 
market at a profit of 40 to 50 cents an ounce, at 
which price a “‘silver dollar” would be worth 30 
to 38 cents, or less than a greenback was during 
the darkest days of 1864. Under that stimulus 
and under such conditions there can be no pos- 
sible doubt that the price of silver would stead- 
ily decline on the average towards the point at 
which it can be produced, which in some mines 
is said to be already less than 25 cents an ounce, 
and inventions and improvements have not 
ceased. Should we come upon a silver basis 
your policies would for the present be paid in 
**dollars” worth to your families only about so 
cents; and the great bulk of them would proba- 
bly be paid in ‘‘doilars” worth not more than 
from 25 to 30 cents. 

It is, therefore, our duty to warn you that by 
so much as it was your duty to make this 
provision for the protection of your families, by 
so much it is your present duty to see, so far as 
your action can prevent it, that no part of that 
provision is lost to them by being paid in ‘‘dol- 
lars” which are worth anything less than the 
100 cents in which you have been paying your 
premiums, and in which, therefore, you and we 
supposed you were making that provision, 
trusting to the personal and political integrity 
of the American people to keep their honor 
bright and their money good. We have never 
supposed—and do not yet suppose—that the 
money standard of this great country, produc- 
ing for and trading with all the countries of the 
earth, is at the mercy of a lot of people who 
have a lot of cheapening metal to sell to us to 
use for a new standard, and ‘who have long 
been carefully and at great expense organizing 
their scheme politically, by bringing into one 
camp all the discontent, the jealousy, envy and 
hatred which the unwise, unthrifty, improvi- 
dent, idle and self-indulgent are supposed to 
harbor towards the self-restrained, industrious, 
careful, saving, thrifty, and wisely provi- 
dent. 
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Embraeing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


A MopverN Jury—The following was 
related at the Chicago Law Club, of 
what happened recently in the jury- 
room in a suit against the Chicago Cen- 
tral Railroad Company by one Hogan,a 
switchman in its empley, for damages 
for the loss of a leg. 

When the jury retired, they balloted 
first, with the result that ten voted for 
the railroad company, and two for the 
plaintiff. Upon inquiry, it was ascer- 
tained that one of the two ballots was 
cast by an Irishman, and the other by 
atailor; but the latter made haste to 
change his vote and joined the ma- 
jority. Dooley, the Irishman, who 
“drew a dray,”’ was firm, and the fore- 
man took up the discussion of the case 
with him, when something like this fol- 
lowed: 


Foreman—‘‘Do you think this rail- 
road company is to blame?” 

Dooley—‘‘Do Oi—of coorse Oi do! 
Wud Oi be votin that way if I didn’t? 
Phwat de ye take me fur? Now luk 


heere. Who cut the leg off the man?” 

“Why, the engine,” 

*‘An’ who owned the engine?” 

‘*Why, the company,” 

“Thin, who’s liable for the leg?” 

‘*But that doesn’t make them liable.” 

“Well, if that doant, phwat does; 
how kim the mon wid the leg off?” 

“Why, it was cut off by the locomo- 

ve?” 

‘Thin foi doant they pay fur’t?” 

At that Mr. Olsen, a Swede, ventured 
to remark, very modestly: ‘Il tank de 
Company wasn’t to blame.” 

“An phwat do you know about rail- 
roaden; where you kim from in Nor- 
way dey travels wid shtep ladders an’ 
ropes to git from wan county to th’ 
other,” 

Foreman—*Now, what makes you 
think the company is liable,Mr. Dooley?” 

“ ‘Tis like this,—they cut the leg off 


the man, did they not? Well, that 
makes um lible. Now lishten to me; 
did he have the leg cut aff on purpose; 
af coorse not, well, then, theyle pay for 
that leg if Oi shtay here till holy wake.” 

Finding after more or less additional 
persuasion that Dooley was, as he said, 
‘*ferrem” they concluded, as it was get- 
ting late, to sound him upon the am- 
ount of damages to be awarded. 

In answer to the foreman’s question 
as to how much he thought the plaintiff 
ought to recover, Dooley said—‘‘Well, 
ef twas me, do ye know phwat Oid ax 
furthe leg? Farty thousan’ an’ not a 
cint liss; but as he only wants twinty- 
foive thousan’, Oi’ll campramise wid ye 
fur twinty.” 

‘*‘What, twenty thousand dollars for 
one leg?” said a chorus of voices? 

**Yis, twinty thousan’, an ef ye don’t 
take my offer purty soon, Oi may raise 
it. How would you loike to go round 
wid a leg that didn’t cum down to the 
ground? Did ye notice the leg he had 
left? ‘Twas as foine a leg as Oi ever 
saw across a chair, an ef thouther was 
a mate to ’t, he ought to have ivery cint 
Oi’m given him.” 

‘I dink dwendy dousan is too bick a 
brice yust fear wan leck; dat ein man 
he kin buy von off dem badent lecks, 
un den his all tright.”’ 

‘‘He can, can he?” said Dooley, with 
a look of contempt. ‘‘Ef Oi hed legs 
loike yoors, Oi’d hire a man fur to cut 
‘em off, and git two patent legs in place 
of thim; ye could shtop a pig then, 
which ye can’t do now. No, go an the 
whole of yez; when yer reddy to cum to 
my figgers, wayke me up, O'm goin’ to 
shleep.” 

After talking the matter over another 
hour while Dooley was sleeping, the 
foreman finally asked him whether he 
could not come down to ten thousand, 

“No, O’ill not, but its gittin late and 
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Oi’d make it eighteen thousan’ but nota 
cent liss.” 


After a consultation the jury came to 
Dooley’s terms and Hogan received a 
verdict of $18,000. 


WEEKLY MARKET LETTER. 


Criapp & Co., Mitts Buitpine, N. Y. 
NEW YORK, THURSDAY, July 16, 1896. 


FINANCIAL OUTLOOK. 


Gold is preferable as a necessary step towards 
depriving any metal of undue power. There 
appears no advantage in buying all there is of 
an article that cannot be distributed among the 
people for use except in the form of warehouse 
receipts. Any form of depreciated money al- 
ways drives others out of circulation. Trading 
each day’s work and product for surplus silver 
might give indefinite inflation to an irredeem- 
able currency and not add value to other sur- 
plus products. 

Srraws—The Democratic platform, coined at 
Chicago, practically says: ‘‘That the constitution 
named silver and gold together; that the first 
coinage law made the silver dollar the money 
unit of value, and admitted gold to free coinage 
at a ratio based upon the silver dollar unit; that 
the act of 1873, demonetizing silver without the 
knowledge or approval of the American people, 
has appreciated gold, resulting in a correspond- 
ing fall in commodities, increased taxation and 
debts, and enriched the money-lending class 
everywhere; that we are unalterably opposed to 
monometallism; that itis a British policy, and 
brought other nations into financial servitude to 
London; that we demard thefreeand unlimited 
coinage of both silver and gold, at the present 
legal ratio of 16 to1, without waiting for aid or 
consent from any other nation. We demand 
that the standard silver dollar shall be full legal 
tender equally with gold, forall debts, public or 
private, and favor such legislation as will pre- 
vent the demonetization of any kind of legal 
tender money by private contract. That we are 
opposed to the policy and practice of surrender- 
ing to holders of obligations of the United States 
the option reserved by law to the government, 
of redeeming such obligations in either silver 
coin or gold coin. We are opposed to interest- 
bearing bonds intime of peace; condemns the 
trafficking with banking syndicates which in 
exchange for U. S. bonds supply gold to main- 
tain gold monometallism; believes Congress 
alone had power to coin and issue money; de- 
nounces the issuance of notes intended to circu- 
late as money by national banks, as in deroga- 
tion of the Constitution and demands that all 
paper which is made a legal tender for public 
and private debts, or which is receivable for du- 
ties to the United States shall be issued by the 
government, and shall be redeemable in coin; 
holds tariff duties should be levied for purposes 
of revenue, adjusted to operate equally, and not 
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discriminate between class or section, that tax- 
ation should be limited by the needs of the gov- 
ernment; denounces the McKinley law which 
enacted under the false plea of protection to 
home industry proved a prolific breeder of trusts 
and monopolies, restricted trade and deprived 
producers of natural markets, Until the money 
question is settled, opposes any agitation for 
further changes in tariff laws, except such as 
are necessary to meet the deficit caused by the 
adverse decision of the supreme court on the 
income tax; says but for this decision there 
would have been no deficit by acts of any Dem- 
ocratic Congress for nearly 100 years, and that 
court sustained constitutional objections which 
had previously been overruled by the ablest 
judges; declares it the duty of congress to use 
all constitutional power that may come from its 
reversal by the court, as it may hereafter be 
constituted, so that the burdens of taxation may 
be equally and impartially laid; holds foreign 
pauper labor should not be encouraged; that a- 
vicious monetary system depresses prices below 
cost of production; favors arbitration of differ- 
erences between employees engaged in inter- 
state commerce; demands enlargement of pow- 
ers of the interstate commerce commission, and 
such guaranties in the control of railroads as 
will protect the people from robbery and oppres- 
sion; denounces interference by Federal au- 
thorities in social affairs; opposes life tenure in 
public service.” 

From 1792 to 1878, 8,045,000 silver dollars 
were coined. The government will coin nearly 
double that amount in 1896. The gold reserve 
dropped below the $100,000,000 safety point 
during the Democratic Convention in Chicago. 
Their convention seems to be a stepping-stone 
to Greenbackism, Populism, Socialism, anarchy 
and repudiation, and for 53 cents worth of bul- 
lion silver‘to be stamped by the United States 
government as worth one dollar; for the ex- 
tinction of national banks; to prevent payment 
of private contracts in gold; for an income tax 
(that always encouraged fraud). 

The ‘‘barrel on tap” in 1880 was an ‘‘object 
lesson,” that of 1892 called ‘‘tariff reform” was 
another, and the steady succession of wisdom 
that has followed is now climaxed with ‘‘ora- 
tory on tap” in 1896. 

The Populist and National Silver parties are 
to meet in different conventions in St. Louis 
July 22. It is expected they will ratify the work 
of many conventions of 1860 and since; that the 
red flag will have a silver border; that Demo- 
cratic seed will ripen into communism, denoun- 
cing the honest laborer who rises to the top 
rung. We believe attacking one’s own country 
is like attacking one’s own credit. 


STOCKS AND BONDS. 


Bonps—Sales are unimportant; market dull, 
pending the possible changes from political 
complications. 

RaILway Stocks—The lowering of granger 
rail rates on farm products about Mississippi and 
Missouri rivers, competitive points to central 
primary markets, equals a reduction of about 20 
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or 25 per cent. from former charges. This will 
scarcely cause increased comparative earnings 
or enthuse the market, already uncertain from 
an unknown outcome of the Chicago conven- 
tion. Stocks generally average lower than for 
many years prior to 1893, and are more certain 
in their income as the country becomes more 
thickly settled, and the officials learn the results 
of level grades, few curves and large cars and 
attention to economical railway methods. Their 
neglect of Wall street manipulations will also 
add to values. We favor the purchase of reor- 
ganized properties that are selling at about fifty 
cents on the dollar of assessments, believing it 
is but a question of time when these properties 
will double or treble in value. Tenn. Coal and 
ron methods, both in and out of Wall street, 
appear much more encouraging toinvestors and 
speculators. General Electric assets (aside from 
franchise valuations,) are reported to be far in 
excess of stock quotations. We look fora higher 
and more active market in the. stock believing 
itis worth intrinsically more now than when we 
were so bearish around prices four or five times 
as high as recently quoted. The decline yes- 
terday to prices below those ruling Venezuela 
day justifies investment buying. 

INDUSTRIALS—Sugar stock appears to be sell- 
ing far above the low level of insiders’ expecta- 
tions; perhaps pointers will be out to sell it 
when it breaks par. Tobacco appears to be mak- 
ing quotations in mysterious ways. It may do 
to buy on sharp depressions. Chicago Gas en- 
thusiasts apparently have left that city in dis- 
gust, and may ere long dump their holdings 
even as low as their predecessors did about 
Venezuela days. Distillers.—Manipulators ap- 
pear to be of one nationality, one accord, there- 
fore the property is more likely to advance than 
it would if Gentiles were defendants. Leather 
Company people report improved business, but 
the shelves and railways do not confirm, as 
leather is but two-thirds of prices prevailing a 
year ago. It may do to buy on this sharp 
break. We favor purchases of industrials on 
weak market days, believing they merit more 
attention than in 1893 and 1894. 


COTTON, 


Bombay receipts continue larger than a year 
ago. The world’s crop grown outside the United 
States in 1895-6 will likely equal about 3,000,000 
bales against an average of about 2,400,000 
bales or say one-third the world’s crop. Since 
1893, America has grown about 70 per cent of 


the yearly crop. The government standard of 
100 for condition is supposed to be forty-five 
one-hundredths of a bale of 500 pounds, ur 225 
pounds to the acre. The government report 
July roth, made condition 92.5 against 97.2 
June roth, and 82.5 for July roth, 1895, Texas 
being 80; Virginia, 87; Florida and Missouri, 
90; Oklahoma and Indian Territory, 92; Geor- 
gia, 94; Alabama and South Carolina, 98; North 
Carolina, Louisiana, Arkansas and Mississippi, 
each 100, Tennesee, 107. Mr. A. B. Shepper- 
son, says: ‘‘My own advices induce me to be- 
lieve that the condition in Alabama and Missi. 
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sippi was as favorable July 1st as June Ist, and 
the average condition of the entire crop to-day 
is very little changed from what it was a month 
ago. The reported loss in condition of 4.7 
points in June covers chiefly the Texas declines 
from 92 to 80. The average condition 92.5, is 
higher than any July Ist since 1887, when it was 
97, which was four points higher than the aver- 
age for July in previous ten years. July Ist, 
1894, it was 89.5, then the largest crop grown 
was secured. From 1892 to 1895 inclusive, the 
condition averaged 3.7 lower than July 10, 1896. 
Cotton oil is suffering from the great depression 
in lard. Prime summer yellow cotton seed oil 
is offered in Boston for November delivery at 
24 cents. This is the lowesr price in many 
years. The Southern Textile Association says 
of the 2,500,000 spindles in the south in 215 
mills, that 1,923,000 spindles will stop for vary- 
ing terms; that Alabama has 918,000 spindles; 
Georgia, 460,000; North Carolina, 547,000;South 
Carolina, 478,000; Tennessee, 80.000; Virginia, 
103,000; Mississippi, 39,000; Kentucky, 21,000; 
Louisiana, 57,000. The average shut down in 
time until October averages about 39 per cent. 
for the mills that close. Cotton acts as if the 
manipulators had been manipulated, and nat-— 
ural forces were more powerful than artificial 
methods. Continued aggressive selling by bears 
flushed with success, has so far caused large 
liquidation by bulls who have tagged on to the 
manipulators’ supposed movements. Crop pros- 
pects appear to warrant lower prices, which 
may be delayed by covering shorts, who are 
getting so plenty they may scare each other. 


WHEAT. 


The ‘‘Corn Trade News” estimates the United 
Kingdom 1896 crop at 60,000,000 bushels wheat 
against 38,400,000 bushels in 1895, and total 
reserves of domestic and foreign wheats July 1 
at 12,800,000 bushels against 38,400,000 bushels 
in 1895 and reserves of 25,000,000 bushels, indi- 
cating a decrease supply of 10,200,000 bushels 
the past year and a decrease of 12,660,000 bush- 
els from July 1, 1894. French reports indicate 
a good crop and a likelihood imports will equal 
those lastseason. Their exports of flour to Eng- 
land and other countries were never larger. 
There is no duty on wheat imported into France 
that is afterwards ground and exported as flour. 
About January 1, 1896, estimates were quite 
general that Indian and South American ex- 
ports this season would equal 75,000,000 to 80,- 
000,000 bushels. Indications now show less 
than 35,000,000 bushels will be exported from 
south the equator to Europe, and that about 
5,000,000 bushels will be exported from both 
our coasts to Africaand Australia. The ‘‘Mod- 
ern Miller” reports threshing returns show good 
yield and fine quality west the Missouri, 
and smaller output than expected in parts of 
Missouri, Indiana and Ohio. Thoman estimates 
the crop as about 443,000,000 bushels. *‘Orange 
Judd Farmer” makes the condition 79.7 for win- 
ter and 92 for spring. The government report 
of the 1oth instant said condition of winter wheat 
was 75.6 against 77.9 in June and 65.8 last July; 
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that condition in Ohio was 50, in Kentucky, 64, 
Indiana, 66, New York and Pennsylvania, 70 
Michigan, 73, Missouri and Kansas, 75, Illinois, 
80, Oregon, 95 and California and Washington, 
100; of spring wheat 93.3 against 99.9 in June 
and 102.2 in July 1895, indicating a yield of 
about 435,000,000 bu. against 407,000,000 July 1. 
1895; that Minnesota was 88, Kansas and Ne- 
braska 90, Oregon 93, Iowa and North Dakota, 
96, Wisconsin 97, Washington 87 and South Da- 
kota, 99; that condition of winter and spring 
wheat in all states averaged 84.4 against about 
76,2 in 1895; that winter rye condition was 83.8 
and spring rye 98.6. Speculation and the ex- 
port demand seems improving. The cutting of 
prices in the flour trade indicates the trust is 
likely to terminate ere long. Our northwest 
advices indicate a large shortage is likely to 
eccur there in consequence of hot weather, rust 
etc., and sections where 150,000,000 bushels 
was likely grown in 1895 but 100,000,000 bush- 
els will be grown this season. Special reports 
the last three years have been generally very 
misleading. Our correspondents from Tennes- 
see to North Dakota are very bullish. 


CORN. 


The government report makes condition 92.4 
against 99.3 July 1, 1895. The acreage is 98.7 
per cent. that of last year, or 13 per cent. less 
than 1895, or 81,000,000 acres against 82,000,000 
acres a year ago. The average acreage of princi- 
pal corn states in Texas, 83, Tennessee 94, Ken- 
tucky 96, Iowa 97, Missouri, 99, Indiana, tor, 
Nebraska 102, Illinois 103, Kansas 105, Ohio 
and Michigan 106. Average condition same 
commercial states was Texas 39, Missouri 81, 
Tennessee 90, Iowa 94, Kentucky 97, Illinois 98, 
Michigan 100, Kansas 102, Nebraska 103, Ohio 
106 and Indiana 111 in 1895. The corn crop of 
these states in 1895 was about 90,000,000 bush- 
els less than in 1889. In all states it was 9go,- 
084,590 bushels greater than ever before. The 
present indicated yield is about 2,143,170,000 
bushels. As July and August make or unmake 
a crop, it is purely a wild guess to make such 
an estimate at this date. Thoman estimates 
82,840,000 acres and July condition as 87.3. 
Prices seem low enough to warrant investment 
purchases. Tenacious holders are liable to 
make large fortunes. 


OATS. 


The Government report July ro made condi- 
tion 96.3 against 98.8 June lo and 83.2 July ro, 
1895. Indicated crop 825,000,000 bushels. Bar- 
ley condition is 88.1, tobacco 91.5 against 93.9, 
rice 82.9, apples 64.6, peaches 51.8, potatoes 99 
against 93.9 last year, when the crop finally yield- 
ed 297,237,370 bushels. 


PROVISIONS. 


The cash domestic and export demand shows 
aslightimprovement. Liquidation based on de- 
mands for further margins by commission men 
at minimum low prices was never larger nor did 
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prices ever appear more tempting for investors 
or jobbers to stock up and hold values to double 
quotations. Lard is 2 cents a pound lower than 
the lowest record ever made previous to 1896, 
Many think the Montreal Syndicate in pork the 
largest ever formed, and that they will make 
prices rule much higher long before new pork is 
made. Packing since March 1 to July 9 was 
5,777,000 hogs against 4,935,000 hogs same time 
in 1895. 
Respectfully, 


CLAPP & COMPANY. 


CoINAGE RAvIO BETWEEN GOLD AND SILVER, 
—Director of the Mint Preston has issued the 
following statement of the coinage ratio between 
gold and silver, to meet the great demand for 
information : 

‘*All standard silver dollars coined by the 
mints of the United States since the passage of 
the act of Jan. 18, 1837, have been coined in the 
ratio of I to 15.9884—generally called the ratio 
of I to 16, 15.9884 being very nearly 16. Still, 
to reach accurate results, the former and notthe 
latter igure must be used in calculation. The 
ratio is obtained in this way: The silver dollar 
contains 371.25 grains of pure silver and the gold 
dollar 23.22 grains of pure gold. If you divide 
371.25 by 23.22 you will get the ratio of weight 
between a gold dollar and a silver dollar, that 
is, 15,9884. 

‘*Itis true that to be on a par with gold, sil- 
ver would (at our ratio) be worth $1.2929. The 
reason is this: A gold dollar contains 23.22 
grains of pure gold. In an ounce, or 480 
grains, of gold, there are as many dollars as 
23.22 is contained times in 480 grains. If you 
divide 480 by 23.22 you get $20.67, the number 
of dollars that can be coined out of an ounce of 
pure gold; in other words, the money equiva- 
lent of one ounce of gold or of 15.9884 ounces of 
silver at the ratio of 1 to 15.9884. Now, if 15.- 
9884 ounces of silver be worth $20.67, one ounce 
will be worth $1.2929, as you can prove by sim- 
ple division. The same result is obtained by 
dividing 480 grains, or one ounce, of silver by 
371.25, the number of grains of pure silver in a 
standard silver dollar, at the ratio of I to 15.- 
9884, which gives $1.2929. 

‘* Sixteen ounces of pure silver will coin a lit- 
tle more than one ounce of gold ; 15.9884 ounces 
of silver will coin exactly the same amount of 
money as one ounce of gold, that is $20.67 You 
can prove this by dividing 15.9884 ounces by 
371.25 grains. The operation is as follows: 
15.9884 multiplied by 480, divided by 371.25, 
equals $20.674. It is not true that sixteen 
ounces of silver will coin only $16.80 at the ratio 
of I to 16. 

‘** As will be seen above, one ounce of silver 
will coin $1.2929. Multiplying $1.2929 by 16 
gives $20.68. You can make the same result 
in another way: Sixteen ounces troy, or 7,680 
grains, divided by 371.25 gives the number of 
silver dollars that can be coined out of sixteen 
ounces of silver ; 7.680 divided by 371.25 equals 
$20.68.” 








FREDERICK B. SCHENCK. 
President Mercantile National Bank of the City of New Y 
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